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H.    C.    EULKEL^^,    R.    Y.  ;€A?!?.BSLL, 

C.   D.    BYRAM,  ^ORIOII  LAT3;U2ri:, 

T.   E.    BURIISIDE  and  W.    a.   DU>?LAP, 

Defondants,  Appellants. 


won^E,—  p,  J, 

The  Abingdon  Bank  &  Tinist  Corapany  of  Abingdon,  Illinois, 
a  banking  corporation,  brought  a  suit  in  the  Circv.it  Co-art  of  liiox 
County,  against  the  defendants  on  nine  iDroinissory  notes.   Tiie  conplaint 
consists  of  one  count  and  alleges  that  on  March  29,  1929,  each  of  the 
six  defendants  together  with  one,  B.  P.  Balrd,  G.  A.  Shipplett  and  E.  U. 
Shunaker  made  their  several  promissory  notes  to  the  aciount  of  4^2,500.18 
and  each  endorsed  the  notes  respectively  and  delivered  the  same  to  the 
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First  State  and  Savings  Bank  of  Abingdon,  Illinois,  tiie  payee  in  said 
notes.   The  notes  were  made  payable  six  months  after  date,  and  it  is 
alleged  that  they  were  raade  and  delivered  to  the  payee  for  a  ^ood   and 
valuable  consideration. 

It  is  next  alleged  that  said  notes  were,  tlioreafter  for  a 
good  and  valuable  consideration,  endorsed  by  said  First  State  and 
Savings  3anl:,  and  delivered  to  the  plaintiff,  v.-hich  it  is  alleged,  is 
now  the  owner  and  holder  of  said  notes.   It  is  iXirther  alleged  that 
the  sxua  of  vl»G34.97  is  nov   due  on  each  of  said  notes  as  principal  to- 
gether with  interest  at  the  rate  of  5  '  per  anntirn,  and  that  in  and  by 
said  notes  all  the  makers  and  endorsers  ejqjrossly  agree  to  pay  all 
costs  and  a  reasonable  attorney's  fee,  if  said  notes  are  not  x)aid  at 
inaturity.   It  is  further  cliarged  tlrnt  B.  ?,  Eaird,  C-.  A.  Shipjjlett 
and  Z,   U.  Shuinalcer  have  died  and  clairas  liave  been  filed  by  the  plaintiff 
against  the  estate  of  each.  The  estates  are  being  ad-iinisterod  in  the 
County  Court  of  Knox  County,  Illinois,  but  no  payments  on  account  of 
said  indebtedness  have  yet  been  received.   It  is  also  alleged  that  the 
estate  of  G.  A.  Shipplett  is  insolvent.   The  plaintiff  alleges  tliat 
there  is  due  to  it,  the  sura  of  ^23,219.04  on  said  notes  as  principal 
and  interest  accruing  thereon,  to  and  including  April  7,  1039,  and  a 
further  sun  of  ,^2,500.00  for  a  reasonable  attorney  fee  for  ttie  collec- 
tion of  the  notes. 

Tlie  only  defendants  v/ho  filed  an  ansv/er  Yirere  11.  C.  Bulkeley 
and  C.  D.  B2n:'a.a,  They  admit  the  -laking  and  endorsing  the  notes  in 
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question.  Tliey  deny  that  said  notes  were  niade  and  delivered  to  the 
First  State  and  Savings  Banlc  of  Abingdon  for  a  good  and  valuable 
consideration.   They  deny  said  notes  were  endorsed  by  First  State 
and  Savings  Ban':  and  delivered  to  the  plaintiff  for  a  ;:,oocL   and  valuable 
consideration,  Tliey  deny  tliat  there  is  anything  due  on  said  notes  and 
deny  that  the  plaintiff  is  entitled  to  attorney's  foes  for  the  collec- 
tion of  the  saiae. 

In  the  defendants'  answer,  they  set  forth  numerous  defenses 
of  which  several  were  stricken  by  the  court  on  notion  of  the  plaintiff. 
Tlie  fourth  defense  of  the  defendants  is,  that  prior  to  the  siryiin^  and 
execution  of  the  notes  declared  upon  in  the  cociplaint,  on  Augiist  29, 
1927,  articles  of  a^ree-uent  were  entered  into  between  the  rirst  State 
and  Savings  Bank  and  the  First  National  Banlc  of  Abingdon,  v/liich  were 
referred  to  as  Exlriibit  A,  and  attached  to  the  defendants'  ansv/er.  That 
said  agreement  narked  Exhibit  "A"  ar^ong  other  things  provided  for  the 
execution  by  the  nine  directors  of  First  National  Dank  of  Abingdon, 
including  defendants,  11.  C.  Bulkeley  and  CD.  Byrar.i,  of  promissory 
notes  totaling  $56,156,00,  and  provided  further  that  the  First  ITational 
Bank  of  Abingdon  would  place  as  collateral  security  to  the  notes  of  the 
nine  directors  totaling  ^56, 156.00,  the  corporate  note  of  First  National 
Bank  of  Abingdon  in  the  bvcd   of  $75,000,00,  and  the  equities  of  the  First 
National  Bank  of  Abingdon,  represented  by  shares  of  stock  of  the  Bank 
of  St.  x\ugustine,  out  of  which  corporate  note  and  equities,  the  promissory 
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4. 
notes  of  the  directors  plus  accrued  interest  were  to  be  liquidated. 

That  pursuant  to  and  in  accordance  v/itli  the  provisions  of 
said  contract  and  in  part  perfornmnce  thereof,  the  nine  directors  of 
the  First  National  Bani:  of  Abingdon,  Including  defendants,  H,  C, 
Bulkeley  and  CD.  Byra'n,  made  and  executed  their  promissory  notes  find 
endorsed  the  notes  of  each  other  in  tlio  total  anovmt  of  §56,15G.OO,  and 
the  First  national  Bank  of  Abingdon  aade  and  executed  as  collateral 
security  to  the  promissory  notes  of  said  directors  its  corporate  note 
in  the  surn  of  §75,000.00  and  delivered  the  same  to  the  Pirst  State  and 
Savings  rani:  fiind  First  National  Bank  of  Abingdon  as  collateral  security 
to  the  proniasory  notes  of  said  directors,  and  assigned  its  equities 
represented  by  shares  of  stock  of  the  Banlc  of  St.  Augustine  to  ?irst 
State  and  Savings  Eonlc^ 

Tliat  on  Noveinber  5,  1927,  said  corporate  note  of  the  First 
national  Banl:  of  Abingdon  was  reduced  to  Judgiaent  in  the  amount  of 
$76,003.37;  that  on  inforroation  and  belief  the  First  State  and  Savings 
Banlt  and  plaintiff  have  received  on  account  of  said  judgment  clal5-i  the 
siiin  of  ii;>65, 783.36  from  tlxe  Comptroller  of  CiArrency  of  the  United  States 
by  virtue  of  collections  laade  by  said  Coriptroller  of  etocidiolders' 
assessments  of  First  National  Bank  of  Abingdon;  that  the  First  State  and 
Savincs  Dank  and  plaintiff  have  received  in  cash  froin  the  equities 
represented  by  shares  of  stock  of  the  Banlc  of  St.  Axogustine  the  staa 
of  vl'2#006.79,  and  liave  received  divers  other  sums  in  paynent  of  the 
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5. 
corporate  note  of  First  National  Bank  of  Abingdon  and  the  oq-ulties 
represented  by  the  shares  of  stock  of  the  Bank  of  St.  Augustine,  th© 
amoiuit  of  which  is  lonloiown  to  defendants,  II.  C.  Bulkeley  and  C.  D. 
Byram;  that  in  addition  to  said  sijras  there  are  nov/  certain  siAiae  avail- 
able to  plaintiff  frora  the  equities  represented  by  shares  of  stock  of 
the  Dank  of  St.  Augustine,  the  aiiount  of  which  is  uiiknown  to  the 
defendants,  11.  C.  Bulkeley  and  C.  D#  Byraia, 

That  the  notes  declared  upon  in  the  Complaint  are  notes  given 
and  endorsed  in  renewal  of  the  nine  promissory  notes  of  the  directors 
of  First  National  Banic  of  Abingdon  heretofore  referred  to  and  are  subject 
to  the  terms  and  provisions  of  the  contract  attached  and  iimrked  as  Ex- 
hibit "A";  that  accordingly  the  sums  referred  to  as  having  been  received 
by  First  State  and  Savings  Bank  and  plaintiff  are  suras  which  should  have 
been  applied  by  said  parties  to  liquidate  the  pronissory  notes  of  tlie 
nine  directors  and  the  renewal  notes  sued  upon  of  said  directors,  in- 
cluding the  defendants,  K.  C.  Bulkeley  and  C.  D.  Byrarnj  tliat  if  said 
sunis  had  been  applied  as  required  by  said  agreement  and  by  law,  the 
said  original  promissory  notes  of  the  defendants,  including  defendants, 
II.  C»  Bulkeley  and  C.  D.  Byrain,  and  the  renev;al  notes  of  said  defendants 
sued  on  therein  would  be  fully  paid  and  satisfied. 

That  said  notes  declared  upon  in  th©  Complaint  were  assigned  to 
plaintiff  after  th©  same  becane  due  and  upon  information  and  belief  that 
plaintiff  received  said  notes  with  notice  of  the  agreeraent  marked  Ex- 
hibit "A"f  that  said  sums  so  collected  and  delivered  to  First  State  and 
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G, 
Savings  Bank  and  to  plaintifr,  together  with  the  sijxas  available  to 
plaintiff,  by  virtue  of  the  asslgrjiaent  of  the  stock  of  the  Bank  of 
St.  Ausuetlne,  are  suns  held  in  trust  by  said  parties  to  be  applied  to 
the  liquidation  of  the  promissory  notes  of  the  defendants  and  including 
the  notes  of  the  defendants  herein  sued  upon;  tliat  such  suns  are  in 
excess  of  the  principal  and  interest  of  said  original  promissory''  notes 
and  said  renewal  notes  heroin  sued  on,  that  the  plaintiff  is  not  a  holder 
in  due  course  of  the  notes  sued  on  and  the  original  promissory  notes  of 
the  nine  directors  plus  interest  referred  to  in  contract  marked  Exhibit 
"A",  and  the  notes  liereiii  sued  on  together  with  interest  liave  been  fully 
paid. 

The  ninth  defense  was  that  there  was  no  consideration  for  the 
notes  declared  upon  in  the  complaint,  and  that  the  defendants  were  not 
indebted  to  the  First  State  and  Savings  Banlc  of  Abingdon  at  the  tine  of 
the  execution  and  delivery  of  said  notes,  upon  any  consideration  what- 
ever, and  that  said  pronises  of  said  defendants  were  nero  nai:ed  proraises 
without  any  consideration  therefor;  that  said  notes  declared  upon  in  the 
complaint  were  assigned  to  the  plaintiff  after  the  sane  becaino  due  and 
payable  according  to  the  tome  thereof;  and  that  they  were  executed 
without  consideration,  and  consequently,  are  v/ithout  consideration  in 
the  hands  of  the  plaintiff. 

To  the  answer  of  the  defendants,  the  plaintiff  filed  its 
reply  in  wlilch  it  admitted  all  of  the  allegations  except  that  it  denies 
tlmt  the  collections  received  fron  the  Comproller  of  the  Currency  are 
in  the  anoxuit  stated  by  the  defendants  and  denies  that  the  c;;ms  collected 
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by  the  First  State  and  Savln^js  Bank  and  plaintiff  are  In  excess  of  the 
principal  and  interest  on  said  original  proiaissory  notes,  and  the  re- 
newal and  interest  sixed  on.   It  denies  the  charge  of  the  defendants 
that  it  is  not  a  holder  in  dtso  course  of  the  notes  sued  upon,  and  the 
original  pronlssorj  notes  that  were  delivered  by  the  nine  directors 
referred  to  in  tiie  contract  marked  Exhibit  "A, "  and  that  said  promissory 
notes  sued  on  together  with  interest,  have  been  fully  paid.   It  alleges 
that  all  Slims  received  by  the  First  State  and  Savings  Bank  and  the 
plaintiff,  have  been  applied,  to  liquidate  the  promissory  notes  of  the 
nine  directors  and  the  renewal  notes  of  said  directors  including  the 
defendants  Bulkeley  and  Byrara,  and  that  said  sulis  have  been  a23pliod  as 
required  by  Exliibit  "A"  and  the  law. 

The  case  v;as  tried  before  the  Court  without  a  jury  who  found 
the  issues  in  favor  of  the  plaintiff,  and  entered  judginent  for  it  in 
the  sua,  of  ^25,710.69.   It  is  from  this  Judgment  that  the  appeal  is 
prosecuted  to  this  Court. 

The  evidence  shows  tliat  on  August  29,  1927,  an  agreement 
was  entered  into  between  the  First  State  and  Savings  Bank  of  Abingdon, 
and  the  First  national  Bank  of  Abingdon  T;hich  provided  for  the  assunption 
by  the  First  State  and  Savings  Banlc  of  all  of  the  liabllltios  of  the  First 
national  Baiak,  and  the  transfer  of  all  of  the  assets  of  the  First  Katlonal 
Banlr  to  the  First  State  and  Savings  Bank.   The  agreement  stated  that  the 
estimated  value  of  the  assets  of  the  First  National  Bank  was  $56,156.00 
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8. 
less  than  the  estimated  liabilities  of  said  banl:  and  that  nine  promissory 
notes  of  the  dii'ectors  of  the  First  National  Eanl:  includinr;  Bulkeley 
and  Byram,  were  executed  and  endorsed  by  all  of  such  directors  in  the 
total  sun  of  is>56, 156.00  and  delivered  to  the  First  State  and  Savings 
Bank  in  accordance  v/ith  the  provisions  of  said  contract.   Trie  agreonent 
further  provided  that  the  First  National  Bank  would  place  as  collateral 
seciirity  for  the  notes  of  the  nine  directors  the  corporate  note  of  the 
First  National  Banlc  in  the  s'-ar:  of  $75,000.00,  and  the  equities  of  the 
First  National  Bank,  represented  by  shares  of  stock  of  the  bank  of  St. 
Augustine,  out  of  which  corporate  note  and  equities  the  promissory  notes 
of  the  directors  including  the  defendants-appellants  v/ere  to  be  liquidated; 
that  in  pursuance  of  such  agreeiaent,  the  said  directors  executed  their 
notes  and  endorsed  each  others,  and  the  First  National  Bank  executed  its 
corporate  note  for  ^75,000.00  as  collateral  security  to  the  directors' 
notes  which  notes  together  with  the  equities  in  the  stock  of  the  Bank 
of  St.  Augustine  were  delivered  to  the  First  State  and  Savings  Bank. 

On  November  5,  1927,  the  corporate  note  of  the  First  National 
Bank  vms  by  the  First  State  and  Savings  Bank  reduced  to  judgment  in  the 
anount  of  ^77,135.97.   A  receiver  was  appointed  for  the  First  National 
Bank.   Proof  of  the  judgment  was  filed  as  a  claira  with  the  Comptroller 
of  Currency.   Three  dividends  from  the  First  National  Banlc  were  paid  by 
the  Comptroller  of  the  Currency  to  the  First  State  and  Savings  Bank  in 
the  total  amount  of  $64,223.37.   These  pavxients  were  made  on  March  8, 
1928,  in  the  sum  of  ^13,000.00,   On  November  12,  1928,  the  sum  of 
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030,850.00  and  on  Januai^r  29^  1929,  the  svan  of  ;Jl2,439.7C.   The  first 
renewal  note  was  executed  and  delivered  on  Ausnast  29,  1928,  and  the 
note  sued  upon  on  Llarch  29,  1929.  All  of  said  notes  (including  the 
contract  tviiich  is  referred  to  as  defendants'  E^diiblt  "A")  were,  for 
a  valuable  consideration,  delivered  to  the  plaintiff  on  Febriiary  1, 
1930.   In  addition  to  the  s;>64, 223.37  which  the  First  State  and  Savings 
Banlc  collected  frori  the  Comptroller  of  the  Currency,  it  laas  collected 
on  the  collateral  an  aiaoiint  of  approximately  ^23,000.00  or  r.iore. 

The  Abingdon  Bank  &  Trust  Company  was  organised  in  January  1930, 
and  since  that  time  the  defendant,  Bulkeley,  has  been  a  director  of  said 
bank,  and  lias  attended  numerous  directors*  meetings  and  signed  reports 
v;hich  contained  a  statement  that  these  notes  v;ere  held  as  part  of  the 
assets  of  the  bank.   It  is  agreed  that  !^.  Bulkeley  told  t>ie  bank  ex- 
aminers that  he  expected  renewal  notes  to  take  up  the  old  notes  which 
were  long  past  due.  Tliis  conversation  took  place  in  1937.   Later  how- 
ever, vifhen  the  examiners  inquired  of  THr.  Bulkeley  why  the  notes  had  not 
been  taken  care  of,  Bulkeley  informed  the  examiners  that  the  renewal 
notes  represented  fictitious  bookkeeping  entries  and  that  no  arrange- 
jnonts  would  be  made  to  renew  the  notes  except  by  order  of  Court.   Tiaere 
is  no  evidence  in  the  record  that  shows  tliat  either  Bulkeley  or  Byram 
ever  had  any  knowledge  of  the  payments  made  by  the  Comptroller  of  the 
Currency  to  the  First  State  and  Savings  Bank  of  Abingdon. 

It  is  first  insisted  that  the  notes  in  question  were  taken 
by  the  plaintiff  banlc  after  they  became  due,  and  therefore  any  defense 
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that  the  makers  of  the  note  ma2r  Imve  had  against  the  original  jDayee 
of  the  note,  is  available  to  then  as  a  defense  in  this  action.   This 
proposition  of  law  is  not  disputed  by  the  appellee  and  is  frilly  sus- 
tained hj   our  Courts. 

It  is  next  insisted  tlmt  there  is  no  consideration  for  the 
notes  in  question,  as  they  are  renewal  notes  that  were  ^iven  by  the 
directors  to  the  First  State  and  Savings  Bank  of  Abingdon,  Illinois, 
and  at  the  time  the  original  notes  were  executed,  they  were  given  as 
collateral  security  as  set  forth  in  Exhibit  "A"  and  made  a  part  of 
the  agreement  entered  into  between  the  two  banks  at  the  tine  tlie  notes 
v/ere  given;  that  according  to  tlie  terras  of  said  agreement,  the  receiver 
of  the  closed  bank,  by  03?der  of  the  Comptroller  of  the  Currency,  paid 
to  the  First  State  and  Savings  Bank  of  Abingdon,  together  with  other 
collections,  an  amount  in  excess  of  v;hat  was  due  on  said  notes  before 
the  notes  now  sued  on  were  executed,  and  therefore  there  v/as  no  debt 
due  from  the  signers  and  endorsers  of  the  notes  to  the  payee  therein. 

The  whole  defense  rests  upon  the  ccnstructlon  that  the  Court 
places  on  defendants*  Exhibit  1,  v.'hlch  is  Exliibit  "A"  of  the  contract, 
the  pertinent  parts  of  wiiich  are  as  f  ollov;s:   "DIRSCTOFvS  GUARAIITES  FUIID 
in  the  total  a^uount  of  Fifty-six  Thousand  One  Hundred  Fifty  Six  and 
no/lOO  Dollars  as  evidenced  by  Exhibit  »H'  which  is  hereto  attached 
and  made  a  part  of  this  contract;  and  it  is  hereby  agreed  by  the  Parties 
hereto  that  the  Party  of  the  Second  Part  will  place  with  the  Party  of 
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the  First  Part  as  collateral  security  to  the  notes  listed  In  'Exhibit  H' 
the  corporate  note  of  the  Party  of  the  Second  Part  in  the  prliicipal  sum 
of  Seventy  Five  Thousand  and  No/lOO  Dollars  said  note  to  be  execvited 
and  delivered  with  this  Agreement;  and  as  fiirther  collateral  security 
to  the  notes  listed  in  Exhibit  'PI'  Party  of  the  Second  part  hereby 
pled{-os  the  equities  represented  by  the  shares  of  stock  of  the  Banl-c  of 
St.  Augustine  as  listed  in  Exhibit  'I'  v/lolch  is  hereto  attached  and 
made  a  part  of  tliis  contract;  and  it  is  fiArther  agreed  by  the  Parties 
hereto  that  after  the  notes  plus  acc2?ued  interest  listed  in  Exhibit 
'K'  have  been  liquidated  from  the  proceeds  of  the  corporate  note  of 
Seventy  Five  Thousand  Dollars  hereinabove  mentioned  together  with  the 
proceeds  from  the  bank  stock  listed  in  Exhibit  'I'  that  any  remaining 
STJrplus  shall  be  transferred  into  the  'General  Guarantee  Fund'  here- 
inafter mentioned  and  applied  as  hereinafter  provided," 

It  is  the  contention  of  the  appellee  that  giving  this  part 
of  the  agreement  the  usual  and  ordinary  meaning  would  be  that  the  notes 
signed  by  the  defendants  v«ore  a  guarantee  that  the  assets  of  the  First 
national  Eanlc  of  Abingdon  which  were  turned  over  to  the  First  State  and 
Savings  Bank,  would  be  sufficient  to  pay  the  liabilities  assumed  by  the 
First  State  and  Savings  Bank,  and  if  they  v/ere  not  sufficient,  that 
then  the  notes  of  the  banking  corporation  and  the  defendants  should  be 
used  for  the  purpose  of  liquidating  the  liability  of  the  bank.   It  is 
the  contention  of  the  appellants  that  according  to  the  contract  in 
question,  the  corporate  note  of  $75,300.00  was  executed  as  collateral 
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security  Tor  the  notes  of  the  nine  directors,  and  that  if  tlie  ^7b,Q00,00 
note  was  paid,  that  this  should  be  used  to  liquidate  Uie   notes  of  the 
directors. 

It  is  undisputed  tliat  between  the  time  the  first  note  was 
executed,  namely,  August  27,  1927,  and  the  second  renev*al  note  executed 
March  29,  1920,  the  First  State  and  Savings  Banlc  had  collected  divi- 
dends paid  by  the  receiver  of  the  defunct  First  national  Eanlc  of  Abingdon 
in  the  aiaount  of  O^-^f  225.37.  The  record  shows  that  in  addition  to  the 
amo'unts  collected  on  the  judgment,  tlict  the  First  State  and  Savings 
Dank  has  collected  01^,000.79  froa  the  equities  represented  by  the  sliares 
of  stock  of  the  Banlc  of  St.  Augustine,  which  had  been  assigned  to  it  by 
the  First  National  Dank  of  Abingdon, 

It  seeias  that  both  sides  cliargc  that  the  other  party  to  this 
litigation  could  have  produced  facts  in  evidence  that  might  have  had 
scan©  bearing  upon  the  issues  in  tliis  case  vrhich  they  failed  to  do.   It 
is  insisted  that  since  Dulkeloy  vas  a  director  of  the  appellee  batik  and 
had  loiowlodgo  tlmt  these  notes  v.-crc  being  carried  as  assets  of  the  bank, 
tliat  such  knowledge  should  BOiael:iou'  ai'fect  the  nerits  of  the  controversy. 
There  is  no  evidence  that  Bulkeloy  or  Byraia  had  any  knowledge  that  the 
First  State  and  Savings  Bank  liad  collected  anything  whatsoever  ifcich 
sliould  be  applied  on  tlicir  notes. 

In  their  brief,  the  appellee  says,  "The  execution  and  delivery 
of  the  notes  in  suit  are  the  very  best  evidence  the  defendants  could  have 
given  of  a  deficiency  for  viiich  they  v;©re  liable.  They  are  business  laen 
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of  considerable  wealth  and  Gtandlnc,  as  Is  sliown  by  tbe   stateaent  of 
their  financial  condition  in  the  various  examiner's  reports   in  connec- 
tion with  these  notes.      It  is   difficult  to  conceive  tloat  men  of 
maturity  would  obligate  themselves  to  tliis  e.^^ztont.      Hot   only  as  makers 
of  their  own  notes,   but  as  endorsers  of  notes  eight   tines  the  amount 
of  their  o^vn,    if  they  weren't  liable  and  obligated  to  pay  a  deficiency 
which  in  fact  existed. "     It  is  also  difficult  to  \mderstand  why  a  bank- 
ing concern  would  carry  past  due  notes  for  nearly  ten  years  v;ithout  an 
effort  being  trnde  to  collect  tiiem  if  the  makers  were  non  of  considerable 
wealth  and  standing  in  that  community.      Especially  is  this  so  when  the 
banlc  examiner  repeatedly  kept  calling  the  officer's  attention  to  this 
past  due  paper,   and  requested  the  bank  to  talce  care  of  it. 

It  is  our  conclusion  tlmt  the  evidence  shov;s  that  at  the 
time   the  notes  in  question  were  executed  that  the  First  State  and 
Savings  Banlc  had  collected  more  than  sufficient  ncaaey  to  pay  the  amount 
of  the  banic  note  of  ^75,000.00;  tlmt   the  contract  of  guarantee  v;as  a 
limited  one  and  only  guaranteed  tiae  collection  of  the  075,000.00  note; 
that  the  evidence  sliows  that  this  amount  Imd  been  collected  with  some 
siirplus,   and  therefore  at  the  time  the  notes   in  question  v/ere  executed, 
there  was  nothing  due  and  owing  from  the  defendants  to  the  First  State 
and  Savings  Bank;   that  there  was  no  caisMeration  for  tiie   notes,   and 
at  the  time  they  were  executed  neither  Bullreley  nor  Byram  had  any 
knowledge  of  the  collections  made  by  the  First  State  and  Savings  Bank 
on  the  judjpaent  of  $75,000«00  taken  on  the  bank's  note. 

It  is  our  opinion  that  the  Trial  Court  erred  in  rendering  Judg- 
ment in  favor  of  the  plaintiff,   and  tlae   judgment  of  the  Trial  Court  is 

hereby  reversed. 

Judgment  Reversed, 
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Be  it  Remembered,  That,  to-wlt:  On  the  i:,*^t   day  of   !>«d«N^ef> 
A,D,  J.941,     certain  proceedings  were  had  and  orders  made  and 
entered  of  record  oy   said  Court,  among  which  is  the  following,  viz;- 

Abingdon  ^t&%9  Mf&  <fc  fyu^t  Cosapany 

^^  Ap.r>«ll«0  4pr«-a  from  tho  Cirouit 

hpn&lltmt& 


Now  on  this  day  this  cause  coming  on  for  hearing  upon  the 
petition  for  a  rehearing  filed  herein,  and  the  Court  having  duly 
considered  said  petition,  as  well  as  the  matters  and  things 
alleged  in  support  thereof,  and  being  now  fully  advised  in  the 
premises; 

It  is  therefore  ordered  by  the  Court  that  said  petition  for 
a  rehearing  herein,  be  and  the  same  is  hereby  overruled  and 
denied  and  that  said  petitioner  pay  the  costs  and  charges  herein 
taxed. 

And  it  Is  fttipth^sr  oi^«j^  by  tiie  Qmaet  «hat  th»  oplitlon  of 
tula  Ooijrt  htretofors  fUM,  on,  to-^lti  ^^wptwat  7,  1041,  te«  m& 
th«  mtm  la  hereby  s®oclifl»4  to  read  that  the  jwdc^^nt  &f„j^ 
Olrewlt  Cottrt  of  ^'nox  Co«nty  be  reir^s^eod  and  tnis  oaiaeo  r«aa<}d«d 
for  another  trl^*  """ 

fm&  it  ia  further  (»*i1,er9d  by  %h9  Court  that  sll  pending  mtlona 
liorein,  be  not  eonolden^^  ^"'^  ''" 
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GEN.  NO.  9632 


AGENDA  i^O.  6 


IN  THE  APPELLATE  COURT  Op  ILLI'i^I, 
SECOND  DISTRICT 
FEBRUARY  TERRI,  1941. 


CHRISTINE  DOELLEFIELD, 


j^'    \ 


appem.ee,  /   \  ) 


'PgAL  PROM  THE   CIRCUIT 


TRAVELER 
a  Corporat 


S    INSURAtiMv^elPANi,     )         Cdt^RIE'OP  WINlffiBAGO   COUNl'Y'. 
ation,       ,^J^^^^-^      I      )  A 


HUFFMAN,  J.  "^""---^ 

Eyner  C.  Peterson  had  a  policy  of  life  insurance  in 
appellant  company,  in  which  his  wife,  Christine  Peterson, 
(now  Christine  Doellefield,  appellee,)  was  named  as  benefic- 
iary.  An  additional  indemnity  provision  was  attached  to  the 
policy,  which  provided  for  the  payment  of  an  additional  sum 
in  case  of  accidental  death. 

The  Insixred  lost  iiis  life  by  drowning  on  Nov.  3,  1932. 
Appellant  acknowledged  liability  under  the  life  provision  of 
the  policy,  and  made  settlement  thereof.  It  denied  liability 
under  the  additional  indemnity  provision,  on  the  grotind  ttiat 
the  same  was  not  in  force  at  the  time  of  the  insured's  death 
for  the  reason  that  the  premium  provided  for  therein  had  not 
been  paid. 

Upon  suit  by  appellee  to  recover  under  tlais  provision, 
the  jury  returned  a  verdict  in  her  favor.  Appellant  brings 
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this  appeal  from  the  judgment  rendered  thereon. 

This  case  was  previously  before  this  court,  and  is 
reported  in  303  111.  App.  123,  Doellefield  v.  Travelers  Ins. 
Co.  and  G.  A.  Brodine,  wherein  verdict  was  for  the  defendants. 
Following  the  first  trial,  suit  was  dismissed  as  to  Rrodine, 
and  additional  counts  filed. 

Appellee,  hy  such  additional  counts,  charges  that  Brodine 
v/as  the  general  agent  of  appellant,  possessed  with  authority 
to  solicit  insurance,  receive  applications  tlaerefor,  forward 
same  to  the  company,  receive  and  deliver  policies,  and  to 
collect  premituas  thereon  for  and  on  behalf  of  appellant.   It 
is  further  charged  that  Brodine  and  appellant  over  a  period 
of  years,  liad  maintained  a  system  of  accounts  mfiriich  was  reflect- 
ed upon  the  books  of  appellant,  wherein  items  for  premiums  upon 
policies  of  insurance  sold  by  Brodine  were  charged  by  said  com- 
pany against  his  account,  and  that  under  this  arrangement, 
appellant  had  treated  the  charges  of  such  items  against  Brodine' s 
account  as  a  payment  of  the  premiums  due  to  it  upon  the  policies 
included  in  such  transactions;  and  that  Peterson  was  one  of  the 
policyholders  whose  account  was  thus  handled  as  between  appell- 
ant arid  its  agent,  Brodine.   Appellee  Insists  that  appellant, 
by  its  pleadings,  admitted  the  above  charges,   however,  it 
appears  that  the  answer  to  the  additional  counts  denies  such 
averments  and  allegations. 

The  evidence  is  not  extensive,  nor  the  witnesses  nioraerou^. 
Appellee  was  the  sole  witness  in  her  behalf.   Brodine  and  his 
bookkeeper  Virere  the  only  witnesses  for  the  defendant. 

The  position  of  appellant  is,  that  the  monthly  premium 
on  the  additional  indemnity  provision,  which  fell  due  on  Sept. 
26,  1932,  was  not  paid,  and  the  same  thereby  lapsed.   Appellee 
insists  that  by  virtue  of  an  agreement  between  her  husband  and 
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Srodine,  which  was  acceptable  to  appellant,  and  according  to 
an  established  custom,  Brodine  agreed  to  charge  such  premium 
on  his  books,  and  that  the  same  should  be  treated  as  payment 
thereof. 

Appellee  testifies  that  her  husband  was  engaged  as  a  sales- 
man; that  sometime  in  tiie  month  of  September,  1932,  she  went 
with  him  to  the  office  of  Brodine,  pursuant  to  a  telephone  call 
from  Mr.  Brodine;  that  Brodine  wanted  to  talk  to  her  husband 
about  his  account;  that  wMle  present  in  Ms  office,  she  heard 
a  conversation  between  them,  in  which  Brodine  stated  the  amoTint 
of  money  her  husband  then  owed  him,  and  suggested  that  he  secure 
a  loan  on  his  policy  in  order  to  take  care  of  saxae;  that  piirsuant 
to  such  conference,  her  husband  procured  a  loati  on  his  policy, 
which  was  something  near  |)200,  and  paid  same  to  Mr.  iJrodlne  to 
apply  upon  his  account;  and  that  a  balance  remained  due  of 
sliglitly  over  #91.   She  further  testifies  that  her  husband  told 
Mr.  Brodine  they  were  contemplating  this  trip.   She  claims  that 
the  premium  due  upon  the  additional  indemnity  provision  for  the 
month  of  September,  1932,  was  included  in  ttie  balance  of  |91, 
then  owing  to  Mr.  Brodine;  that  she  told  him  their  salary  had 
been  reduced  and  she  thought  they  were  carrying  too  much  insur- 
ance; whereupon  he  suggested  that  considering  they  had  two  children, 
he  did  not  tliink  so.   Shortly  after  this  visit  to  firodine's  office, 
the  family  left  for  a  trip  to  the  Lake  of  the  Woods  in  Canada, 
While  on  this  trip,  a  boat  in  which  the  parties  were  riding  cap- 
sized, and  Mr.  Peterson,  the  two  children,  and  the  giiide  were 
drowned.  Appellee  states  that  she  had  been  in  Brodine 's  office 
many  times  with  her  husband  when  business  would  be  transacted; 
that  her  husband  paid  money  to  Brodine  whenever  he  coijld,  and 
tliat  if  he  was  unable  to  pay  the  premiums,  when  due,  he  would 
give  his  note  to  Brodine;  that  Brodine  kept  up  her  husband's 
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premiioins,  and  some  tines  her  husband  made  payments  on  such  notes 
at  the  bank.   She  says  she  returned  v/lth  her  husband  to  I'^ro- 
dine's  office  about  Oct.  1,  1932,  which  was  v/hen  the  draft  for 
the  loan  on  iiis  policy  had  arrived;  that  Mr.  3rodlne's  book- 
keeper then  gave  theBi  a  statement  of  their  account  showing  the 
balance  remaining  due  from  her  husband  to  Brodine.   She  denies 
that  at  this  time,  Brodine  said  to  her  husband  tlie  banks  were 
closing  and  he  could  not  carry  his  account  any  longer,  but  she 
Insists  that  he  promised  them  he  would  keep  their  policy  in 
force. 

It  appears  from  the  testimony  of  Brodine 's  bookkeeper, 
who  had  worked  in  his  office  for  eighteen  years,  that  he  had 
advanced  premiums  on  behalf  of  itlr.  Peterson  to  appellant  com- 
pany; that  he  frequently  took  notes  from  Peterson  to  himself 
for  money  so  advanced;  and  that  these  notes  would  be  discount- 
ed at  the  bank.  This  witness  further  testifies  that  the  custom 
of  the  office  with  respect  to  policies  upon  wMch  the  preriivm 
was  payable  monthly,  was  to  collect  such  premiums  each  month, 
unless  Mr.  Brodine  had  an  agreement  with  such  policyholder  that, 
in  the  event  the  policyholder  did  not  make  his  remittance  prompt- 
ly, that  Itlr.  Brodine  v/oald  advance  the  premium  for  such  policy- 
holder.  She  states  that  tliey  had  probably  ten  or  twenty  such 
policyholders.   She  says  that  under  an  agreement  between  Mr. 
Brodine  and  f.'Ir.  Peterson,  that  Mr.  Brodine  paid  for  Mr.  Peterson 
his  premium  dxie   on  July  26,  1932;  that  when  the  August  premium 
became  due,  and  during  the  grace  period,  I*ir.  Peterson  came  to  the 
office  and  took  steps  to  secure  the  loan  on  his  policy;  that  since 
the  policy  was  then  in  the  grace  period,  the  August  premiiom  was 
deducted  from  the  loan  then  being  sec^ired;  and  that  the  preaiiiom 
which  became  due  Sept.  26,  1932,  was  not  paid.  She  further 
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states  that  -when  Mr.  Peterson  came  to  Hrodine's  office  about 
Oct.  1,  1932,  to  receive  the  draft  for  the  loan  on  his  policy, 
that  he  was  alone;  that  Mrs.  Peterson  was  not  with  him;  that 
Mr.  Peterson  and  Brodlne  tlien  had  a  conversation;  that  Mr.  Peter- 
son endorsed  the  draft  and  turned  it  over  to  this  vd.tnes3  to 
apply  as  a  credit  upon  money  which  he  owed  Mr.  Brodine.   She 
says  these  two  gentlemen  had  a  talk  about  the  remaining  balance 
due  from  Peterson  to  urodine,  and  that  he  told  Peterson  he  could 
not  continue  to  make  any  further  premlvim  payments  for  him,  to 
which  Mr.  Peterson  replied  that  he  did  not  expect  him  to  make 
any  more  payments  for  him.   She  states  that  she,  at  that  time, 
advised  Mr.  Peterson  his  grace  period  on  the  policy  in  question 
would  expire  on  October  26th. 

Ur,   Brodlne  testified  that  when  Mr.  Peterson  came  to  his 
office  on  or  about  Oct.  1,  1932,  he  talked  with  him  about  his 
payment  of  premitims  on  this  policy;  that  at  tlals  time,  he  gave 
Mr.  Peterson  a  draft  representing  the  loan  which  he  had  secured 
on  his  policy;  that  Peterson  accepted  the  draft  and  endorsed  it. 
Brodine  says  that  he  advised  Mr.  Peterson,  at  this  time,  that 
due  to  the  banking  situation,  he  would  have  to  discontinue  pay- 
ing any  further  premiums  for  him;  that  his  bank  had  closed; 
and  he  didn't  have  the  money  to  pay  any  more  premiums;  and  that 
in  the  future,  it  would  be  necessary  for  Peterson  to  pay  the 
premiums  on  his  policy  as  they  became  due,  to  which,  he  saya, 
Mr.  Peterson  replied,  that  he  did  not  blame  him,  snd  that  he 
wouldn't  do  it  either.  He  says  Peterson  advised  him  he  was 
going  on  a  fishing  trip  for  two  or  three  weeks,  and  that  he 
would  not  return  until  after  liovember  1st;  and  that  he  then 
said  to  Peterson  liis  premium  on  this  policy  would  in  the  mean- 
time lapse,  to  which  Peterson  replied:   "I  can't  help  it.   I 
am  just  going  out  and  liave  some  fun.   I  have  been  hounded  by 
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banks  and  everybody,  and  now  ray  wife  wants  nice  things,  and 
if  I  pay  you  this  premium,  I  can't  go  on  that  vacation  and 
enjoy  it  like  I  want  to."   The  witness  states  that  Mrs.  Peter- 
son was  not  present  at  this  time.   It  appears  from  the  evidence 
of  this  witness  that  he  had  been  acquainted  with  Peterson  for 
a  number  of  years,  and  at  one  time,  made  him  a  loan  of  $100, 
Ke  says  lilva.,    Peterson  had  been  to  his  office  with  her  husband 
at  various  times,  but  that  she  was  not  there  upon  the  occasion 
in  the  early  part  of  October,  1932;  that  the  last  time  he  saw 
her  in  his  office  wltii  her  husband  was  in  the  early  part  of 
September,  m^en  his  account  was  discussed,  and  application  made 
for  the  loan  on  his  policy. 

Appellee  insists  iipon  the  rule  as  announced  in  ITiemann  v. 
Seciirity  benefit  Ass'n.,  350  111.  308,  316,  that  a  general 
agent  clothed  v/ith  authority  to  solicit  insurance,  take  applica- 
tions tlierefor,  forward  same  to  the  company,  deliver  policies 
and  collect  premiums,  has  power  to  waive  a  condition  of  the 
policy  notwithstanding  a  prohibition  of  such  power  by  the  terms 
thereof.   Ordinarily,  an  insurance  company  is  regarded  as 
having  the  power  to  extend  credit  for  premiums.   Prom  this,  it 
follows  that  the  authorized  agents  of  such  companies  have  similar 
powers,  since  the  company,  if  an  incorporation,  can  only  act 
through  individuals,  and  where  credit  is  extended  by  a  general 
agent,  it  is  effectual,  unless  he  be  restricted  in  such  regard 
and  the  insured  have  notice  thereof.   The  Insurer's  agent  in 
the  course  of  business,  may  pay  the  premium  to  the  company  for 
the  insured,  in  which  case,  the  preraium  is  considered  paid  as 
between  the  insured  and  the  insurer.   3  Couch,  sec.  604,  p. 
1954  et  seq. 

Since  a  strict  performance  of  a  provision  in  the  policy 
for  payment  of  premium  is  for  the  benefit  of  the  insurer,  it 
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therefore  may  refrain  from  Insisting  upon  a  strict  compliance 
with  such  provision,  and.  extend  time  for  payment.   As  previous- 
ly stated,  it  is  generally  considered  that  a  general  agent  nay 
extend  time  for  payment  of  premiiams ,  or  the  saine  may  arise  as 
a  result  of  a  custom  or  course  of  dealing  on  the  part  of  the 
company,  or  its  authorized  agent.   3  Couch,  sec.  633,  p.  2028 
et  seq. 

It  has  been  said  that  as  between  the  company  and  its  agent, 
although  such  agent  be  forbidden  to  take  a  note  for  premium, 
the  taking  of  a  note  therefor  will  constitute  payment,  v/here 
the  custom  or  common  practice  between  the  agent  and  ..is  company 
is  for  the  agent  to  take  a  note  in  his  own  name,  and  ciiarge  it 
in  his  account  with  the  company,  holding  himself  responsible 
for  its  collection.   And  where  the  agent  takes  the  note  to  Mm- 
self  and  advances  the  money  therefor  to  the  company,  payrent 
of  the  premlxun  is  thereby  considered  sufficient.   3  Couch,  sec. 
654,  at  p.  2121. 

An  agent  empowered  to  take  insurance,  deliver  policies, 
collect  premiiims,  sign  policies  in  his  ov/n  name,  may  bind  the 
company  by  a  waiver  of  conditions.   2  Couch,  sec.  530  b,  at 
p.  1604;  29  Am.  Jur.  sec.  825  -  General  Agents.   It  will  be 
observed  that  the  author  in  this  section  states  that  in  many 
jurisdictions  the  power  to  effect  a  waiver  of  a  condition  in 
a  policy,  as  applied  to  general  agents,  means  such  agents  as 
have  tiie  power  and  authority  to  make  contracts  without  refer- 
ence to  the  home  office,  and  thus  is  restricted  to  such  agents 
as  are  authorized  and  empowered  to  issue,  sign  and  deliver 
policies,  widle  mere  local  or  soliciting  agents,  who  are  only 
authorized  to  solicit  Insurance,  take  applications  therefor, 
deliver  policies  after  they  have  been  issued  and  siijned  by  the 
proper  officers,  receive  and  remit  premiums  therefor,  have  no 
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authority  to  waive  conditions  or  forfeititres  arising  from  a 
breach  of  the  policy's  provisions.  2  Couch,  sec.  530  b,  p, 
1602  et  seq;  29  Am.  Jur.  sec.  826  -  Soliciting  Agents. 

V/e  find  no  evidence  tending  to  prove  appellee's  claim  that 
appellant  maintained  a  system  of  accounts  with  its  agent,  Bro- 
dine,  wMch  reflected  premiiujis  advanced  by  him  on  Peterson's 
policy,  or  on  other  policies,  upon  which  he  might  have  advanced 
premiums  for  the  inspired.  The  only  evidence  in  the  case  iipon 
this  point,  proves  that  all  premiums  upon  Peterson's  policy, 
paid  by  Brodine,  v/ere  paid  by  a  cash  remittance  to  appellaat. 
There  would  be  nothing  In  connection  with  a  cash  remittance  to 
pxit  appellant  upon  notice  that  its  agent  was  advancing  money 
from  his  private  funds  on  behalf  of  Peterson  to  pay  the  premiums 
on  his  policy,  IJor  do  we  find  any  evidence  tending  to  prove 
that  appellant  maintained  a  system  of  accoionts  with  its  agent 
Brodine,  wherein  said  agent's  credit  or  account  with  appellant 
would  be  charged  with  the  amotmt  of  premium  on  Peterson's  policy, 
in  lieu  of  the  receipt  of  cash  therefor.   Therefore,  appellant 
is  not  to  be  charged  with  an  established  custom  vidiich  could  be 
said  to  produce  ari  estoppel  as  claimed.   Further,  the  evidence 
discloses  that  such  notes  as  :.>rodine  took  from  Peterson  from 
time  to  time,  were  taken  by  him  individually,  and  by  him  discount- 
ed at  his  local  bank  in  Rockford.   The  mere  voluntary  payment 
of  premiutQS  on  Peterson's  policy  by  Brodine  did  not  create  any 
legal  obligation  on  his  part  to  continue  payment  of  stich  premiums 
beyond  such  time  as  he  chose  so  to  do.   Peterson  recognized  this 
fact,  as  the  evidence  shows  that  on  lus  visit  to  Brodine 's  office 
about  October  1st,  upoii  being  advised  by  Brodine  he  would  make 
no  further  payments  for  him,  replied  that  he  did  not  blame  him, 
and  that  if  he  was  in  Brodine 's  place,  he  wouldn't  make  them 
either.   Tlius ,  we  find  that  the  course  of  conduct  betv/een  Brodine 
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and  Peterson  with  respect  to  the  fonner  paying  premiiuns  on  the 
latter' s  policy,  not  only  ialled  to  create  a  situation  at  lavir 
where  Brodine  became  legally  obligated  to  keep  up  such  premiums, 
but  we  furtlier  find  from  the  statement  of  Peterson,  that  he  did 
not  expect  Brodine  to  any  longer  continue  paying  then. 

Under  the  evidence,  we  do  not  find  involved  In  this  case, 
the  question  of  the  waiver  of  a  condition  of  the  policy  by 
appellant.   If  the  custom  that  had  existed  bet\7een  Brodine  and 
Peterson  be  considered  as  personal  between  them,  it  could  not 
be  said  to  create  a  legal  obligation  on  the  part  of  Brodine  to 
continue  such  custom  indefinitely,  and  it  must  be  said  that  he 
had  the  right  to  discontinue  the  same.      If  the  act  of  Brodine 
in  paying  premivuns  for  Peterson  on  his  policy,  be  considered 
the  act  of  appellant,  and  amounting  to  a  waiver  of  the  condition 
of  the  policy  with  respect  to  payment  of  premiums,  there  is 
nothing  to  have  prevented  a  refusal  by  appellant  at  any  time 
to  so  continue  such  custom.   The  evidence  shov/s  that  r^rodine 
advised  Peterson  before  he  started  on  Ms  trip  to  Canada  that 
no  more  premiums  would  be  advanced  for  him.   This  notice  waa 
given  to  the  insured  at  a  time  which  afforded  him  ariple  and 
sufficient  opportunity  to  pay  the  premiums  himself,  and  thus 
save  himself  from  liarm  because  of  such  change  in  the  custom 
theretofore  existing.   It  must  be  conceded  that  if  iJrodine, 
as  agent  of  appellant,  had  the  power  and  authority'  to  originate 
such  custom  and  thereby  create  a  liability  on  the  part  of  appell- 
ant, that  he  likewise  had  tiie  pov/er  to  give  notice  to  the  Insured 
of  the  discontinuance  of  such  custom  in  the  future,  and  if  sucli 
notice  was  given  at  a  time  which  afforded  the  insured  aiaple 
opportunity  to  save  himself  from  harm  because  of  such  change 
in  custom  of  dealing,  then  estoppel  cannot  be  said  to  exist. 

The  circumstances  surrounding  the  meetings  bstv/een  the 
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parties  in  September  and  October  indicate  an  attempt  on  the 
part  of  :3rodine  to  get  his  accoimt  settled  with  Peterson.  This 
is  evidenced  by  the  fact  that  as  a  result  of  the  September  meet- 
ing, tlxe  insured  secured  what  cash  loan  he  could  on  his  policy 
and  turned  it  over  to  Rrodino  to  apply  upon  his  indebtedness  to 
him  for  advances  he  had  made  to  pay  premiums.   This  amount  failed 
to  discharge  the  insured's  debt  to  Brodlne.  The  banli  at  which 
Brodlns  did  business  had  closed,  the  evidence  shows  that  he  told 
Peterson  he  was  no  longer  in  a  financial  condition  to  continue 
keeping  up  the  premiums  for  him.  The  evidence  further  shows  that 
he  advised  Peterson  the  policy  in  question  would  lapse  before  his 
return  from  Ca^-iada,  to  which  Peterson  replied  that  he  could  not 
help  it.  Thus,  we  find  that  the  insured  was  no  longer  relying 
upon  tile  custom  previously  existing  with  respect  to  the  non- 
payment of  premiums.   The  above  situation  eliminates  the  question 
of  waiver  of  payment  of  premiums,  or  waiver  of  condition  of  the 
policy  providing  for  its  forfeiture  in  case  of  non-payment  of 
premiums,  and  repels  the  application  of  the  rule  regarding  those 
questions,  sought  to  be  applied  by  appellee. 

Appellant  assigns  the  giving  of  plaintiff's  Instruction 
Ho.  4  for  error.   The  instruction  reads  as  follows: 

"The  Court  instructs  the  jury,  if  you 
believe  from  a  preponderance  of  the  evidence, 
that  on  or  about  October  1,  1932,  G.  A.  Bro- 
dlne had  a  conversation  with  Eyner  C.  Peter- 
son and  Christine  Peterson,  his  wife,  where- 
in it  was  stated  to  said  brodlne  that  said 
Eyner  C.  Peterson  and  his  wife  were  about  to 
leave  on  a  trip  Into  tlie  North  Y'iooO.s   aiid  would 
be  gone  for  several  weeks  and  then  said  Eyner 
C,  Peterson  and  Ciiristine  Peterson,  or  either 
of  them,  then  and  tliere  requested  said  Brodlne 
to  pay  the  Insurance  pi^emlujiis  on  the  policy 
in  suit  in  tMs  case,  while  they  were  gone 
and  keep  tlie  policy  in  good  standing,  so  far 
as  payment  of  premiums  was  concerned,  and 
stated  to  said  Brodlne  tliat  they  would  repay 
him  for  the  money  he  paid  out  on  account  of 
said  premlToms  while  tliey  were  gone,  and  that 
said  Brodlne  then  and  there  stated  in  substance 
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to  said  Eyner  C.    Peterson  and  his   wife   that 
he,    the   said  Brodine,    would  pay   the  said 
premiums   on   the  policy  in  suit  for  said  Eyner 
C.   Peterson  while  he   was   away  and   that  he 
would  keep  said  policy  in  force   so   far  as 
payment  of  premiums  was   concerned  isfiiile   said 
Eyner  C.   Peterson  was   on  said   trip,    and  that 
said  Hjner  C.   Peterson  and  Christine   Peterson 
relied  upon  said  arraiigement,    then  you   are 
instructed   tlmt   the  rights   of  the  parties   in 
tills   suit  are   to  be  decided  tlie  same   as   if   the 
premluEi  due  Septeriher  26,    1932,   had  been  paid 
to   the  Travelers    Insurance   Company,    and  the 
failure   on  the  part  of  said  Eyner  C,   Peterson 
to  pay  said  premium  in  question  is   not   a  defense 
to  this    suit." 

This   instruction  lllt;strates   the  theory  upon  which  plaintiff 
tried  her  case.      It   assumes   that  Brodine  falls  witMn   the  rule 
of  a  general  agent   of  appellant.      That  was  a  matter  In  dispute. 
It  does  not  submit   to   the   jLiry   the   question  of  such  agency. 
This   is    a  very  Close   case  and  the    Jury  shoxxld  be   carefully 
instructed. 

vVe  are  of   the  opinion   that   the  evidence  does  not   siiatain 
tlie   verdict.      The  judgxr^ent   is    therefore  reversed,    and  the   cause 
remanded  for  a  ne\v  trial. 

Reversed  and.  remanded. 
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JOHN  2ACH0TINA,   EDMRD  KLOliS, 
CHARLES  CADA,   HENRY  PIKAS, 
ERIC  ANDERSON,    STANLEY  JANES, 
JAMES  VESELY,   LOUIS  KI2AS, 
FRANK  KOPECKY,   FRANK  PAUL, 
GEORGE  KOKAS  and  THE  PEOPLE  OP 
THE  STATE/OF  ILLINOIS  ex  rel, 
the  plalJitiffs  afores24<i> 

(Pl/intiffs)      .Appellants, 


THE^WN  OF  CICEm^a  Municipal 
Corporation,  et  al., 

Defendants, 


PEAL  FROM  CIRCUIT 
COURT  OF  COOK  COUNTY. 


«"i    i 
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a^i.A.  178 


MAYNARD  R.  FAUBLE  et  al., 

(Defendants)  Appellees* 

MR,  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

John  Zachotina  et  al#,  residents  and  taxpayers  of  the 
Town  of  Cicero  in  Cook  county,  Illinois,  on  July  14,  1939*  filed 
their  complaint  against  The  Town  of  Cicero,  a  municipal  cor- 
poration;  Joseph  Cerny;  Anton  F,  Maciejewskii  Jerry  J,  Viterna) 
Nicholas  Hendrickse;  Rose  Cuchna;  Fred  Loyda;  James  Sedlacek; 
Frank  A.  Kvetonj  Henry  R.  Schwarzel;  F^'ank  Novak;  Rudolph  J,  Hurt; 
Gustav  0,  Randa;  Joseph  Danek;  George  Stedronsky;  Rudolph  Krejci; 
Felix  Zdrojewski;  The  Public  Service  Company  of  Northern  Illinois^ 
a  corporation;  Maynard  Fauble;  Seipp,  Princell  &  Co.,  a  corporation^ 
Michael  J»  Bransfield  &  Sons,  a  corporation;  Edward  J,  Schmidt; 
Charles  H«  Lithgow;  F,  J,  Carroll^  Illinois  Bell  Telephone  Company, 
a  corporation;  Carl  A<,  Miller;  Mose  Levy;  Charles  H,  Albers  as 
Receiver  of  the  Pinker t  State  Bank  and  Peoples  Bank  and  Trust 
Company,  both  banking  corporations;  Fidelity  and  Casualty  Company 
of  New  York,  a  corporation;  and  Great  American  Indemnity  Company 
of  New  York,  a  corporation.  From  orders  sustaining  motions  of 
certain  defendants  in  the  nature  of  demurrers  to  dismiss  the 
complaint  as  to  them  and  dismissing  the  complaint  as  to  them, 
plaintiffs  appeal. 

The  complaint  alleges  that  the  individual  plaintiffs 
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have  been  ever  since  I932  residents  and  taxpayers  of  the  Town 
of  Cicero,  Cook  County,  Illinois j  that  the  defendant  Town  of 
Cicero  is  a  municipal  corporation;  that  certain  individual 
defendants  (naming  them)  are  and  have  been  acting  officers  and 
trustees  of  said  Town  since  (reciting  respective  names,  offices 
and  terms,  first  Tuesday  in  April,  I932,  to  date);  that  certain 
other  defendants  (the  appellees,  oth  r  than  Seipp,  Princill  & 
Co#)  are  named  as  judt^ment  creditors  of  said  Town  in  a  purported 
ordinance  of  said  Town  made  a  part  of  the  complaint  as  Exhibit  A« 
ihe  complaint  then  contains  allegations  as  to  the  official  bonds 
of  the  various  town  officers  and  then  recites  that  the  statute 
in  question  (town  charter)  is  made  a  part  of  the  complaint  as 
Exhibit  B,  and  that  the  appropriation  ordinances  passed  and 
adopted  by  the  President  and  Board  of  Trustees  of  said  Town  in 
each  year  of  or  after  19 32  are  as  set  forth  in  copies  thereof 
made  a  part  of  the  complaint  as  >Jxhlbits  C,  D,  E,  F,  G,  H,  J  and 
K;  that  notwithstanding  the  statute.  Pars*  5  to  10,  both  incl., 
Ch«  102,  111,  R»S»  1937,  the  only  statement  filed  by  any  officer 
of  said  Town  during  or  after  1932,  in  the  of  ice  of  the  Oounty 
Clerk,  or  published,  is  the  same  as  Exhibit  L,  made  a  Sart  of  said 
complaint;  that  said  officers  and  trustees  wrongfully  and  unlaw- 
fully conspiring  and  confederating  together  and  with  others  whose 
names  are  to  olaintiffs  unknown,  but  whoa  plaintiffs  desire  to  make 
parties  defendant  when  discovered,  to  cheat  and  defraud  said  Town 
and  to  convert  its  money,  funds  and  securities  to  their  own  use 
and  to  divert  the  same  from  the  purposes  to  which  they  should  have 
been  applied,  have  heretofore  from  time  to  time  from  first  Tuesday 
in  April,  1932,  to  present,  entered  into  various  fictitious,  illegal 
and  void  contracts  with  divers  persons  and  corporations  to  plain- 
tiffs unknown;  have  paid  divers  sums  of  money  out  of  money  and 
funds  of  said  Town  withoat  any  actual  consideration;  have  paid  out 
divers  funds  and  moneys  of  said  Town  for  lawful  payment  of  which 
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a  previous  appropriation  ordinance  was  required^  without  making 
or  having  any  appropriation  made  therefor;  have  collusively  per- 
mitted Jadgment  to  be  taken  against  said  Town  for  soBie  of  the 
money  for  which  said  Town  was  not  lawfully  iiadehtedj  the  various 
particulars  of  all  of  which,  except  as  hereinafter  set  forth,  are 
unknown  to  plaintiffs,  but  ought  to  be  disclosed  by  defendants; 
that  the  complaint  upon  which  said  Judgment  in  favor  of  Maynard 
Faukle  was  entered  purports  to  claim  wages  and  salaries  alleged 
to  have  been  earned  and  to  have  remained  unpaid  for  services  per- 
formed by  various  persons  as  employees  of  said  Town,  and  to  have 
been  assigned  to  Maynard  Fauble,  but  plaintiffs  are  informed  and 
believe,  and  upon  such  information  and  belief  charge,  that  in  some 
instances  there  was  no  previous  appropriation  for  services  of  said 
assignors.  In  otber  instances  some  of  said  assignors  perfom^d  no 
work  or  services,  and  In  other  instances  said  supposed  assignors 
were  merely  fictitious  names  of  non-existent  persons,  and  so  It 
would  appear  if  defendants  would  make  full  and  complete  dis- 
covery with  respect  thereto;  that  although  some  of  the  assignments 
included  in  said  judgment  represent  valid  claims  against  said  Town, 
yet  the  claims  that  are  fraudulent  or  fictitious  ought  to  be  ascer- 
tained, and  as  to  those  said  Fauble  ought  to  be  enjoined  from 
enforcing  such  portions  of  said  judgment  as  represents  them,  and 
said  officers  of  said  Town  ought  to  be  enjoined  froai  paying  same; 
that  when  said  Supervisor  took  office  he  received  from  his 
predecessor,  belonging  to  said  Town,  approximately  $264,612  in 
net  accounts  receivable  and  approximately  $70,000  in  cash;  that 
in  addition  there  was  paid  to  said  Town  Collector  on  or  before 
the  following  dates  taxes  on  real  and  personal  property  as  follows: 
June  1,  1932,  taxes  for  I930,  $3l8,5l9«4-7j  Apr.  8,  1933#  taxes  for 
1931,  $263,567*09;  Apr.  15,  1934,  taxes  for  1932,  $295,969,54.;  Jan. 
li  1935f  taxes  for  1933,  $230,562.53;  Nov,  1,  1935,  taxes  for  1934, 
$260,679*4.6;  Sept,  1,  1936,  taxes  for  I935,  $326,216,55;  Aug,  1, 
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1937*  taxes  for  19 36,  $341,685a23  June  1,  I938,  taxes  for  I937, 
$397,233.02;  June  1,  1939#  taxes  for  I938,  $432,711.76;  to*Al, 
$2,867,216,54-;  tliat  in  addition  said  Collector  in  office  from 
time  to  time  received  from  first  Tuesday  in  April,  1932,  to 
present,  other  money,  the  amount  of  which  is  unknown  to  plaintiffs 
and  they  have  been  unable  upon  diligent  search  and  inquiry  to 
ascertain  same,  for  permits,  licenses,  vehicles  taxes,  payments 
by  water  consumers,  sealer's  fees,  fines  and  inspection  fees  due 
to  said  Tovn;  that  in  addition  to  so  mach  of  the  foregoing  as  was 
turned  over  to  him  by  said  Collector,  said  Supervisor  received  from 
first  Tuesday  in  April,  I932,  to  present,  from  County  Collector  and 
County  Treasurer  of  Cook  County,  or  from  County  Clerk  thereof,  or 
partly  from  one  and  partly  from  the  other,  the  following  money 
due  said  Town  for  personal  property  taoces,  real  estate  taxes  and 
redemption  from  tax  forfeitiiresi  during  1932,  taxes  for  1930, 
$281,055.75;  during  1933,  taxes  for  1931,  $403,462.04;  during  1934, 
taxes  for  1932,  $205,700.00;  during  1935,  taxes  for  1933,  $224,522*58; 
during  1935,  taxes  for  1934,  v^219,26o.42j  during  19 36,  taxes  for 

1935,  $238,174,971  during  1937,  taxes  for  1936,  $2u9,928.47;  during 
1938,  taxes  for  1937,  $228,424.27;  and  at  various  times  during  said 
period  beginning  first  Tuesday  in  April,  1932,  the  following 
respective  amounts  for  redemptions  from  taxes  fort  1927,  $169; 
1928,$20,835i  1929,  $50,1351  1930,  $l57,430j  1931,  $109,794-; 

1932,  $74,706;  1933,  $33,221;  1934,  $24,324;  1935,  $6,603; 

1936,  $1,008;  that  said  Supervisor  also  received  during  each  year 
beginning  with  1932,  from  Cicero  School  Board  No.  99,  $12,000  per 
year  belonging  to  said  Town,  and  also  received  from  proceeds  ©f 
bonds  of  said  Town:  Water  bonds  dated  Dec.  1,  1935,  $891,000; 
bonds  for  corporate  purposes  dated  Nov.  9,  1936,  $71,000*  bonds 
for  corporate  purposes  dated  March  15,  1933,  $624,000;  bonds  for 
corporate  purposes  dated  January,  1935,  $58,000;  bonds  for  corpo*'ate 
purposes  dated  July,  1935,  $330,000;  and  bonds  for  corporate  purposes 
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dated  Sept*  1,  1936,  $245,000;  that  said  Collector  from  time  to 
time  from  first  ruesday  in  ^^pril,  1932,  to  present,  lias  taken 
and  convtrted  to  his  or  her  own  use  from  tax  collections  made 
▼arious  excessive  and  unla^sful  sums  of  money  in  excess  of  the 
$10,000  per  year  to  which  said  Collector  was  entitled  for  salary, 
expenses  and  office  maintenanee,  and  said  tax  collections  and  money 
so  taken  and  converted  toy  said  Collector  amounted  to  the  following 
respective  sums  for  the  following  respective  years:  1932,  collected 
$295,969.54-,  retained  $15,196.18;  1933^  collected  $230,562*53, 
retained  $ll,856«49j  I934,  collected  $26o,779#4-6,  retained 
$21,282.69;  1935,  collected  $326,216.55,  retained  $23,442*89; 
1936,  collected  $341,685.12,  retained  $23,958.99;  1937,  collected 
$397*233,02,  retained  $25,573.09.  Moreover,  said  expenses  and 
office  maintenance  were  paid  out  of  funds  otherwise  appropriated 
by  said  I'own,  and  not  out  of  money  so  retained* 

That  although  from  first  Tuesday  in  .<pril,  1932,  to 
present,  there  has  been  received  and  collected  for  said  Town  by 
its  Collector  and  Supervisor  funds  amply  sufficient  to  have  paid 
all  jfc  its  matured  indebtedness,  said  officers  and  trustees  claia 
and  pretend  that  its  funds  were  not  sufficient  for  such  purpose 
j^nd  that  its  bond  ^ssue  passed  July  3,  1939,  is  necessary  in  order 
to  pay  said  Judgments,  whereas  in  truth,  if  said  funds  were  properly 
accounted  for  and  used  for  that  purpose  they  would  be  ample  to  pay 
said  indebtedness,  and  said  bond  issue  is  unnecessary  and  ought  to 
be  enjoined.  Said  water  bond  issue,  from  which  proceeds  of 
$891,000  were  received,  was  issued  in  amount  of  $962,000  and  sold 
by  said  trustees  and  officers  then  in  office  at  a  discount,  contrary 
to  statute.  Pars.  46o.l  and  46o,6,  Ch.  24,  111,  R.  S,  1937,  and  by 
reason  thereof  said  officers  and  trustees  ought  to  be  compelled  to 
account  for  and  pay  over  for  benefit  of  said  Town  the  difference 
between  par  value  of  said  bonds  and  amount  for  which  they  were  sold* 

That  ever  since  first  Tuesday  in  April,  I932,  said  officers 
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and  trustees  have  kept  upon  the  payrolls  of  said  Town  persens 
who  have  performed  no  work,  but  hare  received  from  said  Tovtti 
money  under  the  false  pretense  that  said  money  was  paid  them  for 
salary  or  wages.  During  all  said  time  said  officers  and  trustees 
have  caused  to  be  paid  to  various  corporations  and  individuals 
money,  under  the  false  pretense  that  same  ?/as  paid  for  goods, 
wares  and  merchandise  purchased  by  said  Town,  whereas  in  truth 
no  such  purchases  were  made*  The  various  particulars  of  the 
matters  set  forth  in  this  paragraph  are  unknown  to  plaintiffs, 
and  ui>on  diligent  inquiry  cannot  be  ascertained,  but  the  truth 
would  appear  to  be  as  set  forth  herein  if  defendants  would  truth- 
fully disclose  and  set  forth  the  facts* 

That  much  of  the  money  collected  which  ought  to  haTe  been 
used  to  pay  the  expenses  for  which  such  appropriations  were  made 
has  been  diverted  to  other  purposes,  and  the  indebtedness  for  which 
such  appropriations  were  made  has  been  allowed  by  defendants  to 
remain  unpaid,  including  money  due  said  Public  Service  Co#  of 
No.  Ill* 

That  as  the  wrongful  acts  set  forth  in  this  complaint  are 
the  ac^s  of  said  officers  and  trustees  who  control  the  affairs  of 
said  Town  and  the  attorneys  thereof,  they  will  not  prosecute  dili- 
gently and  honestly  any  suit  of  said  Town  for  recovery  of  any  money 
belonging  to  it  and  wrongfully  retained  or  converted  as  aforesaid, 
and  as  the  foregoing  greatly  damages  plaintiffs  as  said  taxpayers, 
plaintiffs  institute  and  prosecute  this  suit  for  benefit  of  said 
Town,  in  order  that  money  justly  due  and  belonging  to  it  may  be 
recovered  and  placed  in  a  fund  under  control  of  the  court  herein, 
out  of  which,  after  deducting  and  paying  therefrom  plaintiffs* 
expenses  and  attorney's  fees  in  this  suit,  restitution  of  the 
balance  may  be  made  to  said  Town«  A  receiver  ought  to  be  appointed 
herein  to  receive,  collect  and  hold,  subject  to  order  of  court  any 
money  ordered  paid  under  any  decree  herein.  Prays  disclosure  of  all 
facts  and  aircumstanees,  accounting,  receiver  of  all  money  which 
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may  be  directed  to  be  paid  to  him,  that  defendants  be  enjoined 
pending  this  suit  and  perinanently  upon  final  decree,  from  issuing, 
selling,  disposing  of  or  receiving  bonds  or  any  of  them  provided 
to  be  issued  by  said  ordinance  so  passed  July  3*  1939*  and  makixig 
any  wrongful  or  unlawful  payments  or  transfers  of  funds  of  said 
Town,  or  from  receiving  any  of  samej  that  defendants  who  have 
misappropriated  or  converted  to  their  own  use  or  diverted  froa 
the  proper  purpose  any  money,  funds  or  securities  of  said  TOUB 
may  be  |;equired  to  restore  and  pay  same,  that  each  and  all  sureties 
on  each  and  all  official  bonds  ef  any  and  all  said  officers  may  be 
required  to  pay  damages  for  which  they  may  be  liable  under  the  terms 
of  each  of  said  respective  bonds,  that  said  officers  and  trustees 
who  may  have  been  foimd  guilty  of  such  wrongful  acts  sufficient  to 
Justify  their  removal  from  office  may  be  so  removed,  and  for 
general  relief. 

Said  complaint  is  verified  by  afflda'S'it  that  the  matters 
and  things  in  said  complaint  stated  are  true  in  substan&s  zcA   in 
'  fact,  except  matters  and  things  therein  stated  to  be  upon  plains- 
tiff  s»  information  and  belief,  and  said  matters  affiant  is  informed 
and  believes  are  true* 

There  is  attached  to  said  complaint  as  Exhibit  A  a  copy 
of  said  ordinance  for  issue  of  $632,000  Judgment  funding  bonds  of 
said  lown,  providing  for  levy  of  a  direct  annual  tax  sufficient  to 
pay  principal  and  interest  thereof.  Said  ordinance  recites  that 
said  Town  has  outstanding  obligations  of  $632,242.94,  represented 
by  Judgments  entered  against  it  in  favor  of  the  following  respective 
plaintiffs,  in  various  courts  of  said  Cook  County:  Michael  J« 
Bransfield  &  Sons,  Nov.  5,  1937,  $19,966.23  and  $l8«30  costs;  still 
unpaid,  $11,2^3.18  and  $98«46  interest.  Edward  J,  Schmidt,  Nov.  18, 
1937,  $1203.76  and  $18  costs;  still  unpaid  $1203*76  and  $99.81 
interest.  Chas»  H.  Lithgow,  May  12,  1931,  $90  and  $18  costs;  still 
unpaid,  $90  and  $36.79  interest.  P.  J.  Carroll,  May  I3,  1935,  $240 
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and  $13  costs;  still  unpaid,  $240  aJ3d  $50*07  interest,  i^Iaynard 
R»  Fauble,  ?et.  10,  I939,  $390«273.91  and  $18,30  costsj  still 
unpaid  $390,273«91  m*T(ifl\ftf^9DafsxMstf33nini}rxa^^ 

and  $8,401,73  interest.  Public  Service  Co.  of  111.,  Feb,  10,  1939, 
$201,482.66  and  $13«30  costs;  still  unpaid,  $201,482.66  and 
$4,337.47  interest.  Illinois  Bell  Telephone  Co.,  Sept.  27,  1937* 
$12,088.74  and  $18  costs;  still  unpaid,  $7,086»24  and  $96,52  interest^ 
Carl  A,  Miller,  Dec.  12,  I936,  $6,342.25  and  $18.30  costs;  still 
unpaid  $2,243.37  and  $52.97  interest.  Ifese  Levy,  Feb.  8,  1935> 
$6,212.84  and  $23.70  costs;  still  unpaid,  $878.68  and  ^194.90  .■ 
interest.  O'Connell  (substitute  i.lbers).  Receiver,  Apr.  16,^937, 
$3*54-2,48  and  $18  costs;  still  unpaid,  $3,542.48  and  $398. Qj.  interest; 
and,  whereas,  there  are  no  funds  available  to  pay  said  Ji%giaents  and 
it  is  deemed  advisable  they  be  funded  by  borrowing  laone^-  and  issuing 
bonds,  said  bonds  be  issued  bearing  4%  per  annum  interest  (describing 
them),  due  July  15*  19591  that  for  payment  of  interest  on  said  bonds 
and  sinking  fund,  there  is  levied  on  all  taxable  property  in  said 
Town,  in  addition  to  all  other  taxes,  a  direct  annual  tax  for  1939 
sufficient  to  produce  $50,560  interest  to  July  15^  19^1;  for  each 
of  the  years  I940  to  1956,  inclusive,  tax  sufficient  to  produce 
$60,280  for  interest  and  principal;  for  1957 :>  a  tax  sufficient  to 
produce  $62,280  for  interest  and  principal;  that  forthwith  upon 
passage  and  publication  of  this  ordinance  a  certified  copy  be  filed 
with  the  County  Collector,  who  shall^  in  each  and  all  of  said  years, 
extend  said  taxes;  that  said  bonds  be  executed  upon  this  ordinance 
becoming  effective  and  be  deposited  with  the  Treasurer  of  said  Town 
and  by  him  delivered  to  Seipp,  Princell  &  Co.,  purchaser  thereof, 
upon  receipt  of  ptirchase  price,  not  less  than  par  and  accrued 
interest  to  date  of  delivery.  Said  ordinance  passed  and  recorded 
J«ily  3#  1939*  published  July  7^,  1939» 

There  is  also  attached  to  said  complaint  as  Exhibit  B 
copy  of  said  Act  constituting  the  charter  of  said  Town,  which  pro- 
vides the  officers  thereof  shall  consist  of  a  Supervisor,  Assessor, 
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Collector  and  Town  Clerk,  as  provided  by  law  for  such  officers 
in  other  towns  in  Cook  County;  that  there  shall  be  four  trustees 
of  said  Town;  that  the  government  and  corporate  powers  of  said 
Town  shall  be  vested  in  a  Board  of  seven  trustees,  to  consist  of 
the  Supervisor,  Collector,  Aasessor  and  the  four  trustees;  that 
said  Board  shall  elect  a  President;  that  the  Town  Clerk  shall 
keep  correct  minutes  of  all  proceedings  of  s&id  Board,  record  in 
a  book  kept  for  that  purpose  all  ordinances,  orders  or  regulations, 
which  records  shall  be  open  to  inspection  of  any  inhabitants  of 
said  Town;  that  said  Supervisor  sliall  be  ex-officio  Treasurer  of 
said  Town  and  shall  receive  and  hold  all  moneys  belonging  to  it, 
and  shall  give  bond;  that  it  shall  be  his  duty  to  keep  a  correct 
account  of  all  moneys  received  and  paid  out  by  him  and  to  furnish 
the  Board  when  required  a  statement  of  the  moneys  in  his  hands,  and 
he  shall  receive  such  compensation  as  shall  be  allowed  him  by  said 
Board,  not  exceeding  2%   of  all  moneys  received  by  him;  that  the 
Collector  shall  give  bond  and  after  June  1,  I869,  shall  receive 
2%  commission  on  all  town  taxes  and  special  assessments  collected 
by  him;  that  the  said  Board  may  appropriate  so  much  money  as  tliey 
deem  necessary  and  all  money  so  appropriated  shall  be  deemed  a  tax 
on  taxable  property  of  said  Town,  and  in  no  other  manner  nor  by  any 
other  vote  or  authority  shall  money  be  appropriated  or  collected, 
except  in  case  of  special  assessment;  that  no  money  shall  be  paid 
out  by  said  Treasurer  unless  same  shall  have  been  ordered  by  the 
Board,  and  then  only  upon  warrant  drawn  on  him  by  the  Clerk, 
countersigned  by  the  President,  specifying  vrhat  particular  fund 
same  shall  be  paid  out  of,  and  it  shall  be  the  duty  of  the  Clerk 
to  keep  an  account  of  all  such  warrants;  that  Si.id  Board  shall, 
at  the  annual  election,  present  to  the  voters  a  printed  report, 
showing  the  amount  of  moneys  ordered  and  collected  and  from  what 
source  derived,  and  the  manner  in  which  same  have  been  disbursed; 
that  the  members  of  said  Board  shall  be  entitled  to  $3  for  each 


HIPO.tllO  rf '>/';■    ■''•i"    WftX  Y<f  *^f>'"'^''''"  ,.-.-- ^-   -..  c-    .-i-    •^o,.,.._io6 

I/J:.ae  lo  ais  ^.^  ,.    ..,;    ...^  .,...,.  «.\^,.....   ...^;  .,,.j   i&sii  ittx&x'  foiee  'io 

Ilsffs  liisl^  .......    jcIJ-  Jfiri^    {.f'^-  ^i:"--.-Tl  s  ;*o©X9  Ilarfa  Liscu   .^.... 

.,.;:     'rr,.->-,'s    ^i  '.laofi  feicB  to  agnic^  .  Ib  Io  a»ju«lfii  ctoe-noo  q»»3f 

Io  ^.v*i..^iu,..^.o.    V-  ■  -■•■'"' Toeqanl  oJ-  rxaqo  ©cf  IX&da  8l)io06i  lioliiir 

■'o  '>;-■ '.T,- ..-.rr':    --.■..--,.•1,..  iXisria  no«lv*i€>qjB'E  blBii  i-^/id'   jnwol'  51sa 

^.  ''.'"ori  Ijoa  aviso©^  XXjada  fees  uwo!      '   " 

d-ObA.u.     .  .,L  .  .".larfa  ti  .tfiri^   jfjiiocf  ©via  Llsiia  i^^rj 

risif""' '    -  -  bfijs  iru..<  .^  iifiis  fesvloa®-!  s"^GnoH:  XX«  lo  docoDOB 

Qfl;t  ;tafi:f    imli:  \:  \'jnom  LLb  '  -     '     ^ntb&99XB  don  ^bijsoS 

boiosXXoo  8*(SiD'  ■    iyeqa  Baa  esacacf  iiwo^  XXb  no  flolaeXinKoo  .2^5 

Tjeilcf  as  -^©nom  xijifiu  oc   £\;ja.tiqo*iqc[ii  -^isai  biftoil  bl&e  &di  SsdS  {mhi  x^ 

.)  bemocl  "     ria  B^^slrtqoiqqs  oa  "^enoffi  XIa  bne  ■^isaaso^n  msafc 

•iiiii  -^jicf  ion  'i^iiiu  '-^nA  ^iwoT  M^a  Io  y^^9'<IOi<3  ©XtfBXjs;^  no 

^;;o'    .'loo  10  fcsJ-^;  iiofii  XXjaria  -^^J tiorf Jws  iq  »^ov  iB]3.io 

uii.\   .c.  XX.8£la  x^^^'^-  ^^  J-**'-    inisxnaaoaajB  XBloeqa  1©  »Sfli)  nl  cfqsoxe 

onJ-  \d  b&'islio  n»9cf  ©vsif  Xl&die  aasa  aasXnu  leiucfjetT  i>ix;e  ^d  iuo 

^.-I'X'  i>:  cf{ct'''tc?  «M  AG  smaib  ;^jtiisT:taw  ixoqxj  -^Xcc  asiid-  &njB  ^ 

liiii-'i  •liiXiJOid-'iAjq  cffiriw  gnXxlioeQe  ^;}aoJbl:aeirt[  iiricf  x^  bsfisXeiciij-'osi 

inelv;    'jxid   lo  •\;djjb  ©il*  ©tf  XX aria  J' i  fen<s   ^'>o  :tjj6  bl&q  ©cf  XXada  enaa 

^XI;\fIn  w'}.aot!  bl  la  c'cfid'    jaJTUj'iiir.v  xlojj  .   L-iij  lo  cfnj&ocoa  flB  q*92f  oi 

^Jioqt-'i  fee^nl^q  a  cieifov  eiiw   ol  jfl^asiq  ^iXoiJosXd  Xewmij  sil^  d-^ 

^^iw  ittoil  Ms  f>9ito&XiQo  ixiis  fioieti^o  r-Yc^rioffl  lo  Siwosr^  eriJ  s^lr/Oita 

;I>»3TW-'  iSfttUiiift  sri;t  has  ^£>svX'i©b  ootn/oa 

rlDu9  -xo'i  ^<|l  OJ  boXji;;^iie  •«  XX^cla  bi&tiQ.  blafa  lo  aaeckEem  «ill  ;t«ifi- 


-10- 
day' s  attendance  at  meetings,  but  not  for  more  than  one  day*s 
attendance  in  any  one  week;  that  said  Board  shall  have  general 
management  and  control  of  the  finances  and  all  property  belong- 
ing to  said  Town,  and  power  by  ordinances,  regulations  or  by-laws 
to  (various  powers  specified  in  said  Act). 

i'here  are  attached  to  said  complaint  copies  of  the 
appropriation  ordinances  of  said  Town  for  each  year  from  1932 
to  1939^  t)oth  inclusive. 

There  is  also  attached  to  s&id  complaint  a  copy  of 
said  statement  of  the  said  Town  Treasurer  of  his  receipts  and 
disbursements  for  the  year  ending  December  31*  1938*  showing, 
among  other  things,  tliat  in  the  corporate  fund  he  had  on  hand 
January  1,  I938,  $179*^7^»t39,  received  in  that  fund  durii^  the 
year  19 38,  *1,857*558«15  additional,  iaakxng  a  total  of 
$2,036,834,84;  disbursed  during  tiiat  year  J?l,933*023,41  of  that 
fund;  and  also  showing  the  money  on  hand,  receipts  and  disburse- 
ments in  the  water  fund  and  special  assessment  fund,  of  no 
special  importance  here,  j^mong  the  receipts  so  listed  in  the 
corporate  fund  were  general  taxes  1932,  $11,044,80;  1933, 
$8,843.48;  1934,  $14,56^,24;  193^,  '^19,425.41;  I936,  $10p,410.87; 
1937*  $770,654.24;  tax  anticipation  warrants  sold,  I938,  $350,000; 
Town  Collector,  licenses,  etc.,  4>197» 536*29 .  Among  the  disburse- 
nents  to  the  10^.11  Collector  were  2%,  $3,475«96  and  cost  of 
collecting,  $16,095.16,  and  to  the  Town  'Treasurer  2%,  $5*000, 

Maynard  R,  Fauble  and  Seipp,  Princell  a  Co.,  defendants, 
filed  a  motion  to  dismiss  the  cause  as  to  them,  in  which  motion 
many  grounds  in  the  nature  of  a  demurrer  are  set  foith.  Certain 
paragraphs  of  the  motion  set  up  alleged  facts  as  a  defense,  v/hich 
facts  do  not  appear  on  the  face  of  the   complaint.  Three  exhibits 
are  also  attached  to  the  motion.  The  trial  court  sustained  said 
motion  and  entered  the  following  order: 

'^This  cause  coming  on  to  be  heard  on  luotion  of  the 
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defendants,  Maynard  R,  Fauble  and  Seipp,  Princell  &   Co.,  a  Cor- 
poration, to  Dismiss  the  Complaint  herein,  and  the  Court  having 
read  the  Complaint  and  said  Motion  of  the  above  named  Defendants 
and  having  heard  the  arguments  of  counsel  thereon,  eind  being 
fully  advised  in  the  premises: 

"It  is  hereby  Ordered,  Adjudged  and  Decreed  that  said 
Hotion  to  Dismiss  the  Complaint  herein  be  and  is  sustained,  and 
the  said  Defendants,  Maynard  R*  Fauble  and  Seipp,  Frincell  &  Co., 
a  Corporation,  be  and  are  dismissed;  and 

"It  is  further  ordered.  Adjudged  and  Decreed  that  all 
costs  sustained  by  these  Defendants,  and  each  of  them,  be  charged 
to  and  taxed  against  the  Plaintiffs  herein." 

After  the  entry  of  the  above  order,  Edward  J,  Schniidt, 
Charles  E,   Lithgow,  F,  J,  Carroll,  Bfose  Levy,  and  Charles  H»  Albers 
as  Receiver  of  the  Peoples  Bank  &  Trust  Company  and  Pinkert  State 
Bank,  defendants,  filed  a  motion  to  dismiss  the  complaint  as  to 
themj  Miciiael  J,  Bransfield  &  Sons,  Cerl  A»  Miller,  tublic  Service 
Company  of  Northern  Illinois  and  Bell  Telephone  Company,  defendants, 
also  made  separate  similar  motions*  All  of  the  motions  were  allowed 
and  orders  were  entered  similar  to  the  one  that  was  entered  upon 
the  Fauble  motion*  Plaintiffs  appeal  from  all  of  said  orders* 

In  this  court  all  of  the  defendants  who  v/ere  dismissed 
from  the  cause,  save  Illinois  Bell  Telephone  Company,  joined  in  a 
motion  to  dismiss  plaintiffs*  appeal.  The  decision  upon  the  motion 
was  reserved  to  the  final  hearing  of  the  cause.  The  ground  for  the 
motion  is  that  the  orders  entered  were  not  final  orders  and  there- 
fore an  appeal  does  not  lie  therefrom.  By  the  orders  in  question 
the  said  defendants  were  dismissed  from  the  proceedings  and  the 
case  was  fully  disposed  of  so  far  as  they  were  concerned*  Cases 
cited  by  said  defendants  in  support  of  their  motion  have  no  appli- 
cation to  the  instant  orders*  In  support  of  their  motion  said 
defendants  also  rely  upon  the  general  rule  that  a  decree  dismissing 
a  bill  of  complaint  as  to  one  or  more  defendants  is  not  final  nor 
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appealable  until  there  has  been  a  final  disposition  of  the  cause 
as  to  the  rGia&inini;  defendants,  but  plaintiffs  insist  that  the 
instant  suit  comes  under  an  exception  to  the  general  rule,  "either 
because  the  orders  or  decrees  appealed  from  dispose  of  the  only 
matters  In  which  the  dismissed  defendants  are  interested,-  the 
injunction  sought  against  the  issuing  and  receiving  of  bonds  and 
the  enforcement  of  an  alleged  fraudulent  Judgment,  -  or  because  the 
portion  of  the  suit  having  to  do  with  the  dismissed  defendants 
involves  important  public  interests  which  ought  to  be  given 
Immediate  protection,  and  great  hardship  would  result  from  delay 
in  appellate  review  until  final  disposition  of  the  suit  as  to  all 
defendants,"   Cases  cited  by  defendants  (Bucklen  v«  City  of  Chicage^ 
166  111.  451,  A55,   and  Drever  v.  Goldv,  I7I  111.  4-34,  437)  state 
that  there  are  exceptions  to  the  general  rule,  but  in  each  of  said 
citations  the  court  held  that  the  case  did  not  come  within  the 
exceptions.  See  McCarthy  v«  C.  x*  &  I-  Co>.  264  111.  App,  423, 
where  the  subject  matter  of  exceptions  to  the  general  rule  is 
fully  considered  and  numerous  cases  are  cited  and  reviewed.  In 
support  of  their  right  to  appeal  plaintiffs  argue:  "The  dismissed 
defendants  had  all  recovered  Judgments  at  law  against  the  Town,  and 
were  made  defendants  because  the  complaint  sought  to  enjoin  the 
issuing  of  bonds  which,  or  the  proceeds  of  which,  were  intended  to 
be  used  to  pay  the  said  Judgments,  and  the  receiving  thereof  by  the 
Judgment  creditors,  and  because,  in  the  Fauble  Judgment,  there  were 
included  various  illegal  sind  fraudulent  claims,  for  which  reason 
It  was  sought  to  enjoin  the  enforcement  of  so  much  of  the  Fauble 
Judgment  as  covered  claims  of  that  character.  The  other  portions 
of  the  suit  sought  a  recovery  from  the  various  Town  officers  and 
their  bondsmen  of  money  misappropriated  and  other  relief  having 
nothing  whatever  to  do  with  the  rights  of  the  Judgment  creditors. 
Therefore,  when  the  court  dismissed  the  Judgment  creditors  it 

decided  that  the  Judgments  were  binding  as  far  as  they  were  coxi- 
cerned  and  that  they  could  not  be  enjoined  from  receiving  bonds 
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or  money  in  payment  of  their  Judgments,  That  was  all  that  con- 
cerned them  and  all  that  they  ^vere  interested  in.  v'i'hether  the 
Town  officers  and  their  bondsmen  could  he   compelled  to  account 
for  and  restore  moneys  unlawfully  diverted  was  a  matter  of  no 
concern  to  the  judgment  creditors  as  long  as  their  judgments  were 
not  affected.  However,  the  controversy  as  to  those  judgments,  in 
view  of  the  large  amount  involved,  certainly  involves  important 
public  interests  which  ought  to  be  given  Immediate  protection, 
and  it  would  be  a  hardship  on  the  Tov;n  and  its  taxpayers  to  delay 
appellate  review  of  a  decision  making  those  Judgments  unassailable 
until  the  end  of  what  may  be  a  long  drawn  out  controversy  with  the 
officers  and  their  bondsmen.  Whether  a  collusive  judgment  embracing 
Many  fraudulent  and  illegal  items  may  be  subjected  to  the  corrective 
jurisdiction  of  a  court  of  equity,  and  whether  the  judgment  creditors 
may  receive  bonds  unnecessary  to  be  issued,  instead  of  receiving 
payment  of  their  judgBients  from  Town  funds  otherwise  available  for 
which  appropriations  have  actually  been  made,  are  matters  that 
ought  to  be  finally  determined  at  the  earliest  opportunity.  That 
such  considerations  bring  the  case  within  the  exceptions  to  the 
general  rule  and  make  it  immediately  appealable  it  well  established 
in  Illinois,"  Viewing  the  question  from  the  standpoint  of  plain- 
tiffs* theory  of  fact  and  law,  we  think  that  the  instaat  appeal 
comes  within  the  exceptions  to  the  general  rule* 

In  support  of  its  motion  to  dismiss  the  appeal,  defendant 
Public  Service  Company  of  Northern  Illinois  contends  that  "the 
bonds  in  question  have  already  been  issued,  received  and  disposed 
of|  judgment  cr  ditors  have  been  paid  and  their  judgments  satis- 
fied, A  writ  of  injunction  will  not  and  cannot  issue  to  restrain 
something  that  has  already  happened.  The  Issues  presented  on  this 
appeal  are  moot  and  could  only  result  in  a  decision  on  abstract 
propositions,  and  therefore  in  accordance  with  the  well-settled 

rule  the  appeal  must  be  dismissed,"  Plaintiffs*  answer  to  this 
contention  is  as  follows:  "In  the  report  of  proceedings  it  is 
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stated  that  on  the  hearing  of  the  motions  to  dismiss,  which  con- 
stitute the  sole  subject-matter  of  tMs  appeal,  no  evidence  was 
offered  or  received,  but  said  motions  were  heard  and  argued 
upon  the  law  only.  The  hearing  was  on  motions  in  the  nature 
of  a  demurrer  and  there  is  no  basis  in  the  complaint  for  alleging 
that  the  bonds  were  sold  and  delivered  July  11,  1939,  or  at  any 
other  time  prior  to  the  entry  of  the  orders  appealed  from.  The 
statement  with  respect  to  what  was  done  July  11,  1939,  is  found 
in  the  certificate  of  the  Town  Treasurer,  attached  to  the  ?aotton 
of  Fauble  and  Seipp,  PTincell  &  Co»  to  dismiss  and  its  only 
function  would  be  as  evidence  tending  to  show  a  completed  transac- 
tion if  admitted  in  evidence  at  the  hearing  on  tne  facts,  where, 
of  course,  evidenyee  to  the  contrary  could  be  offered  by  plaintiffs, 
While  the  certificate  Sc.ys  that  the  bonds  iiave  been  delivered,  yet 
it  does  not  say  uhey  iaave  been  paid  for  by  the  purchaser  nor  that 
they  iiave  become  effective.  In  fact,  they  could  not  well  have 
become  effective  prior  to  the  date  of  filing  of  plaintiffs* 
complaint,  because,  as  stated  in  the  motions  of  defendants 
Michael  J*  Bransfield  <&  3ons  and  defendant  Carl  A^   Miller,  the 
ordinance  authorizing  the  bonds  did  not  take  effect  until  July  17, 
1939#  ten  days  after  its  publication,"    The  trial  court  in 
passing  upon  the  motion  of  Fauble  et  al«  to  dismiss  had  no  right 
to  consider  the  certificate  of  the  town  treasurer  attached  to  the 
motion.  Neither  liave  we  the  right  to  consider  it  in  passing  upon 
the  motion  to  dismiss  this  appeal.  The  motions  of  certain  defend- 
ants to  dismiss  this  appeal  are  denied. 

This  brings  us  to  a  consideration  of  plaintiffs'  conten- 
tion, strenuously  argued,  that  the  trial  court  erred  in  sustaining 
the  motions  in  question  and  in  disniissing  the  complaint  as  to  the 
moving  defendant  or  defendants  #  The  first  motion  to  dismiss 
allov/ed  by  the  trial  court  was  that  of  Fauble  and  Seipp,  Princell 
&  Co,  AS  to  that  order  plaintiffs  state:  "The  motion  of  Fauble 
and  Seipp,  Princell  &   Co,  to  dismiss  in  the  nature  of  a  demurrer 
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was  improperly  sustained,  because  txiere  were  included  in  the 
motion  allegations  amounting  to  an  answer  to  some  of  the  same 
portions  of  the  complaint  as  were  demurred  to»  These  portions 
of  the  motion  (Pars*  6,  7c#  15>  18  and  21)  waived  and  overruled 
the  motion  to  strike  in  the  nature  of  a  demurrer;"  that  Exhibit 
B,,  attached  to  the  Fauhle  et  al«  motion,was  a  certificate  of 
the  treasurer  of  the  Town  of  Cicero  "that  said  judgment  funding 
bonds  have  been  delivered  to  purchaser  thereof^  Seipp,  Prineell 
&  Co,,  in  accordance  with  contract  of  sale  at  net  less  tlian  par 
and  accrued  interest j  that  total  indebtedness  of  said  Town, 
including  amount  of  said  bonds,  is  $1,750*242,49,  and  does  not 
exceed  any  constitutional  or  statutory  limitation.  Dated  July 
11,  1939* "  That  Exhibit  B  asserted  new  facts  is  obvious  from 
an  examination  of  the  complaint,  and  that  the  purpose  of  Exhibit 
B  was  to  enable  said  defendants  to  raise  the  plea  that  the  issues 
as  to  them  were  moot,  is  also  plain.  Said  defendants*  motion  to 
strike  was  waived  by  reason  of  Exhibit  B  attached  to  it.  The 
trial  court  should  hate  treated  defendants'  motion  to  strike  as 
an  answer,  and  it  was  error  for  the  court  to  dispose  of  the  cause 
on  the  motion  to  strike,  (See  Young  v.  Jameson^  3^7  111*  71») 
But  defendants  say  that  plaintiffs  waived  the  point  by  not  making 
the  objection  they  now  make  to  the  motion.  Appellees*  motion  to 
strike  in  the  nature  of  a  demurrer  was  overruled  by  what  amounted 
to  an  answer  (Exhibit  B),  Young  v.  Jameson  holds,  in  effect, 
that  a  motion  to  strike  the  demurrer  and  answer  from  the  files 
would  liave  been  improper  (p,  74);  that  as  the  motion  to  strike 
had  been  overruled  by  the  answer  the  motion  must  be  entirely  dis- 
regarded (p,  7^),     In  the  instant  case  the  trial  court  should  have 
treated  the  motion  of  Fauble  and  Seipp,  Prineell  &  Co,  as  an 
answer,  aM  It  was  error  for  the  trial  court  to  sustain  the  motion 
and  dismiss  the  complaint  as  to  said  defendants.  Defendant 

Illinois  Bell  Telephone  Company,  a  corporation,  has  not  filed 
an  appearance  in  this  court.  The  Public  Service  Company  of 
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Northern  Illinois  filed  an  appearance  and  a  motion  to  dismiss  the 
appeal  as  to  It,  but  has  not  filed  a  brief.  It  appears,  there- 
fore, that  neither  of  these  two  defendants  has  seen  fit  to  defend 
the  order  entered  on  its  motion* 

Maynard  R,  Fauble;  Selpp,  Prlncell  &  Go,,  a  corporf;tion; 
Edward  J.  Schmidtj  Charles  H,  Lithgowj  P,  J,  Carrollj  Mose  Levy; 
Charles  H.  Albers,  Receiver,  etc.j  and  Michael  J,  Bransfield  & 
Sons,  a  corporation,  have  filed  a  brief  in  this  court,  in  which 
they  contend  (1)  that  the  orders  as  to  them  were  not  final  and, 
therefore,  not  appealablej  (2)  the  complaint  does  not  state  a 
good  cause  of  action  against  these  defendants,  and  (3)  the 
questions  involved  in  this  appeal  are  moot.  We  have  heretofore 
disposed  of  the  first  and  third  contentions.  As  to  contention 
(2):  Defendants  contend  that  plaintiffs,  contrary  to  the  require- 
ments ©f  section  33  of  the  Civil  Practice  Act,  "have  attempted 
to  Join  in  one  complaint  an  injunction  proceeding,  an  action  for 
the  misappropriation  or  diversion  of  municipal  funds,  a  damage 
suit  against  sureties  on  official  bonds,  a  proceeding  in  the 
nature  of  quo  warranto  to  remove  officers  and  trustees  who  might 
be  guilty  of  wrongful  acts,  and  lastly,  any  other  persons  who 
might  be  guilty  of  similar  acts  of  conspiracy,  etc.  Obviously, 
this  complaint  does  not  conform  to  the  requirements  of  aection  33 
of  the  Practice  Act,"   It  is  a  sufficient  answer  to  this  conten- 
tion to  say  that  in  none  of  the  motions  to  dismiss  was  the  point 
involved  in  the  instant  contention  raised,  and  it  would  be  highly 
inequitable  to  permit  the  said  defendants  to  make  the  point  for  the 
first  time  in  this  court* 

Defendants  contend,  as  we  understand  the  contention,  that 
plaintiffs  have  attempted  to  make  certain  persons  defendants  merely 
by  reference  to  an  exhibit  and  that  such  procedure  is  contrary  to 
proper  practice,  lb  would  be  a  sufficient  answer  to  this  conten- 
tion to  say  that  no  such  point  was  made  in  the  said  defendants* 
motion  to  strike.  Defendants  cite  in  support  of  this  contention 
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Petherston  v.  National  Republic  Bancorporatioiif  280  111,  App#  151, 
where  the  court  held  (p,  I63):   "Persons  are  not  made  parties  to 
a  suit  by  having  their  names  appear  only  in  an  exhibit  attached 
to  the  bill."  That  rule  Is  not  applicable  to  the  complaint  before 
us.  In  the  instant  case  defendants  recognized  themselves  as  defend- 
ants, and  in  their  motions  to  strike  describe  themselves  as  defend- 
ants. 

As  we  have  heretofore  held  that  the  Fauble  et  al»  motion 
to  strike  amounted  to  an  answer,  should  have  been  treated  as  such, 
and  that  the  court  erred  in  treating  the  motion  as  a  proper  motion 
to  strike  and  in  dismissing  the  proceedings  as  to  Fauble  et  al,, 
it  is  therefore  unnecessary  for  us  to  consider  the  contention  of 
Fauble  et  al,  th8.t  the  complaint  did  not  state  a  good  cause  of 
action  as  to  them,  Michael  J,  Bransfield  &  Sons,  Edward  J,  ochmldt^ 
Charles  H,  Lithgow,  F,  J,  Carroll,  Mose  Levy,  and  Charles  H»  Albers, 
Receiver  of  the  Pinkert  State  Bank  and  Peoples  Bank  &  Trust  Company, 
defendants^  contend  that  the  complaint  does  not  contain  any  specific 
allegations  as  to  themj  that  any  allegations  in  the  complaint  as  to 
said  defendants  are  mere  conclusions  of  the  pleader,  and,  there- 
fore, the  trial  court  was  justified  in  sustaining  the  motions  of 
the  said  defendants,  lilichael  J,  Bransfield  &  Sons  and  the  other 
defendants  who  join  In  the  instant  contention  are  judgment  creditors^ 
and  it  must  be  remembered  in  considering  said  contention  that  the 
principal  defendants,  that  is,  the  defendants  that  are  charged  in 
the  complaint  with  wrongful  and  fraudulent  acts,  remain  in  the  case, 
and  there  will  be  a  trial  as  to  them*  Plaintiffs  concede  that  the7 
make  no  charges  of  fraud  against  the  judgment  creditors  who  have 
joined  in  the  Instant  contention,  but  they  contend  that  in  any 
event  they  are  proper  parties  to  the  cause.  To  quote  from  plain- 
tiffs' brief:  "While  the  judgment  creditors  may  not  have  been 
necessary  parties,  especially  those  whose  judgments  represent  valid 
obligations,  yet  they  were,  nevertheless,  proper  parties,  for  they 
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were  all  interested.  Indirectly,  at  least,  in  the  proposed  bond 
issue,  through  its  intended  use  to  pay  their  Judgments,  and  If 
they  were  to  be  enjoined  from  receiving  the  bonds,  or  if  a  fraudu- 
lent Judgment  creditor  was  to  be  enjoined  from  receiving  payment 
in  bonds  or  cash,  they  were  necessary  parties, 

"'Parties  to  actions  are  divided  into  necessary  or 
indispensable  parties,  and  proper  but  not  indispensable  parties. 
Necessary  parties  are  those  without  whoa  the  court  will  not  proceed 
to  a  decree  even  as  to  the  parties  before  it,*  Jones  v^  ^'^'YPfltj 
204  111*  App«  609,  617# 

"»The  second  class  of  proper  parties  includes  those  whose 
interest  is  such  that  they  may  be  made  parties  or  omitted  at  the 
option  of  plaintiff.  *** 

'♦'Parties  who  are  proper  but  not  indispensable  include 
all  persons  who  have  an  interest  in  the  controversy,  but  whose 
interests  are  separable  from  those  of  the  parties  before  the  court 
and  will  not  be  directly  and  necessarily  affected  liy  a  decree 
which  does  full  Justice  between  them  and  is  eonformable  to  equity 
and  good  conscience,  *** 

"•Formal  or  nominal  parties,  sometimes  termed  "proper 
parties,"  are  those  who  have  no  interest  in  the  controversy  between 
the  imiuediate  litigants,  but  who  have  an  interest  in  the  subject 
matter  which  may  be  conveniently  settled  in  the   suit  and  thereby 
prevent  future  litigation.  Such  persons  may  be  made  parties  or  not 
at  the  option  of  plaintiff,  ***   xhe  criterion  by  which  to  deter- 
mine when  one  is  a  mere  formal  or  nominal  party  is  whether  or  not 
a  decree  is  sought  against  him.*  21  C,  J.  298,  299,  303, 

"In  one  aspect  of  the  case  it  v.ould  be  desirable  to  hare 
the  Judgment  cr -ditors  enjoinc  i  from  receiving  bonds  and  any  fraudu^ 
lent  Judgment  creditor  enjoineo  from  receiving  payment,  and  for  that 
purpose  they  v/ould  be  necessary  parties  as  well  as  proper  parties. 

If  they  were  not  made  parties  and  the  Town  officials  should  deliver 
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bonds  to  tliea  the  only  redress  would  be  such  relief  as  might  be 
obtained  dj  snlz   against  the  Town  officials  and  the  sureties  on 
their  bonds.  If  the  Judgment  creditors  were  made  parties,  even 
though  no  temporary  injunction  were  issued,  and  delivery  of  the 
bonds  should  be  made  pendente  llte^  the  judgment  creditors  could 
be  made  to  return  the  bonds  if  the  plain\,lffs  should  be  successful 
on  final  decree.  Moreover,  if  the  Town  officials  should  pay  a 
fraudulent  Judgment  in  the  absence  of  a  temporary  injunction  no 
relief  could  be  obtained  against  the  official  making  the  payment 
unless  the  plaintiffs  could  prove  that  the  particular  official 
making  tha^  payment  was  a  party  to  the  collusive  arrangement  by 
which  that  judgment  was  obtained,  for  the  statute  provides  that 
tho  pendency  of  a  suit  alone,  without  aix  injunction,  shall  not 
affect  the  liability  of  any  public  officer  making  such  payment 
(Par,  18,  Ch,  102,  111.  R.  S.  19 BS*,  p.  2204),  On  the  other  hand, 
if  the  fraudulent  judgment  creditor  receives  the  moi^y  pendente 
ii^,  the  plaintiffs  may  have  the  aid  of  all  the  powers  of  a  court 
of  equity  to  compel  restitution,  if  such  judgment  creditor  is  a 
party  to  the  suit,  runne  v.  County  of  Rock  Island^.  288  111*  359 1 
362.   Gull:ik  v.  Hamiltonp  287  111.  367,  374.  Hew  H,  C.  Go,  v, 
Kocherspergerf  175  Ill»  383,  395,   Lambert  v.  Alcorn^  144  111, 
313,  330." 

Bransfield  &   Sons  and  the  other  defendants  who  have  joined 
in  the  Instant  contention  have  not  attempted  to  answer  this  pertinent 
argument  of  plaintiffs,  We  are  satisfied  that  the  said  defendants 
are,  at  least,  proper  parties  to  the  suit,  tftiether  they  are  likely 
to  become  necessary  parties  to  the  suit  need  not  be  considered  at 
the  present  time. 

All  of  the  decretal  orders  of  the  Circuit  court  of  Cook 

county  appealed  from  are  reversed  ejid  zhe   cause  is  remanded  with 
directions  to  the  trial  court  to  overrule  all  of  the  motions  go 
dismiss,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 

DECRETAL  ORDERS  REVERSED  AKD  CAUSE  REMAIiDED 
V/ITH  DIRECTIONS, 
Sullivan  and  Friend,  JJ*,  concur* 
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the  Village  of  otickney. 
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MR»  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

From  a  judgment  order  awarding  a  writ  of  mandamus  entered 
December  20,  1939*  respondents  appeal. 

The  verified  petition  for  mandamus  as  amended  alleges, 
in  substance,  that   relator  is  a  banking  corporation,  organized 
under  the  National  banking  lawsj  that  it  owned  certain  special 
assessment  bonds  of  the  Village  of  Stickney  issued  in  anticipation 
of  the  collections  of  specified  installments  of  Supplemental 
Specials  15  and  l6  of  said  Village  levied  to  pay  costs  of  con- 
structing water  mains  in  certain  streetsj  that  all  of  said  bonds 
are  payable  solely  out  of  installments  when  collected;  that  the 
bonds  were  duly  executed  and  issued  in  full  compliance  v/ith  the 
law  and  ordinances.  The  petition  further  alleges; 

"VIII,  Your  relator  is  informed  and  so  states  the  fact 
to  be  that  the  s^id  defendants.  Village  of  otickney,  a  liunicipal 
Corporation,  Charles  Lejsek,  Village  Treasure*  of  the  Village  of 
Stickney,  William  Loeffler,  President  of  the  Board  of  Trustees  of 
the  Village  of  Stickney,  have  collected  some  or  all  of  that  part 
of  said  Special  Assessments  Nos.  15  and  16,  respectively,  of  said 
Village  of  Stickney,  Cook  County,  Illinois,  to  anticipate  the 
collection  of  which  the  said  improvement  bonds  hereinabove 
referred  to  were  issued  by  said  Village  of  Stickney, 

"IX,  Your  relator  further  says  that  the  money  so  collected 
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by  said  defendants  In  payment  of  said  third  installments  of  said 
Special  Assessments  was  received  and  is  now  held  by  said  defend- 
ants as  a  special  fund  for  the  payment  of  said  improvement  bonds 
herein  referred  to  and  so  issued,  as  aforesaid,  and  now  owned 
and  held  by  your  relator,  and  by  reason  of  such  collection  by 
said  defendants  of  said  Special  .assessment,  it  has  become  and  is 
now  the  duty  ©f  said  defendants,  and  each  of  them,  to  make  payment 
of  the  amounts  designated  in  said  improvement  bonds  at  the  office 
of  the  Treasurer  of  said  Village  of  Stickney  and  to  fully  pay  your 
relator  for  said  improvement  bonds  upon  presentation  thereof  to 
said  defendants  at  the  office  of  said  Treasurer  of  said  Village 
of  Stickney, 

"X,  Your  relator  further  states  that  since  the  maturity 
of  said  improvement  bonds  and  after  the  same  and  each  of  them 
became  due  and  payable  und  r  the  terms  thereof,  your  relator  caused 
the  same  to  be  presented  at  the  Office  of  said  Village  Treasurer 
and  made  due  and  proper  demand  upon  said  Village  of  otickney  at 
said  office  of  the  Treasurer  of  said  Village  of  Stickney  for  the 
payment  of  said  improvement  bonds  and  each  of  the  same  by  said 
Village  of  3tickney,  and  yoTir  relator  avers  that  said  defendants. 
Village  of  Stickney,  a  municipal  Corporation,  Charles  Lejsek, 
Village  Treasurer  of  the  Village  of  Stickney,  William  Loeffler, 
President  of  the  Board  of  Trustees  of  the  Village  of  .  tickney  and 
William  Svolba,  Village  Clerk  of  the  Village  of  Stickney,  and  each 
of  them  have  refused  to  comply  with  said  demand  so  made,  as  afore- 
said, and  each  of  said  defendants  has  refused  to  pay  said  bonds 
or  any  of  them  upon  the  presentation  of  the  same^  as  aforesaid, 
notwithstanding  that  they  have  ample  funds  so  to  do, 

"XI.  Your  relator  further  states  that  said  defendants 
and  each  of  them  have  at  all  times  recognized  and  admitted  the 
validity  and  legality  of  said  improvement  bonds  and  that  the  same 
were  true  and  valid  obligations  of  said  Village  of  otickney. 
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"XII.  Your  relator  further  states  that  said  Special 
Assessments  lJos«  15  and  16  have  been  collected  by  the  said 
defendants  and  thst  they  have  sufficient  funds  from  said 
collections  to  pay  said  bonds  and  the  accrued  interest  thereon." 

The  petition  prays  that  the  Village,  its  treasurer, 
clerk  and  president  be  compelled  by  the  writ  of  mandamus  to  make 
payment  to  relator  of  said  bonds  upon  presentation  at  the  office 
of  the  treasurer  of  said  Village  and  for  such  further  orders  as 
justice  might  require. 

In  respondents*  ixtXMSXMXSt  answer  to  the  petition  they 
state: 

"1»  Defendants  admit  paragraphs  3,  4,  5»  6,  and  7  of 
said  petition* 

*'2*  Defendants  deny  paragraphs  9,  10,  11  and  12  of 
said  petition. 

'•3«  Defendants  state  that  they  have  not  sufficient 
information  upon  which  to  base  an  answer  or  belief  as  to  para- 
graph one  of  said  petition. 

"4.  Further  answering  said  petition,  these  defendants 
state  that  the  relator  should  not  have  the  relief  sought  in  said 
petition  for  the  reason  that  said  relator  fails  to  state  a  good 
and  sufficient  cause  of  action  herein,  and  for  a  further  reason 
that  the  relief  sought  is  contrc-rry  to  the  law  in  such  case 
made  and  provided." 

Relator  filed  a  verified  replication  to  the  answer,  in 
which  it  states  that  relator  should  not  be  barred  because  of 
anything  said  inrespondents*  answer j  thst  paragraphs  one  to  eight 
are  not  denied,  and  that  the  allegations  in  paragraphs  nine  to 
twelve  are  true. 

The  cause  was  referred  to  a  master  in  chancery  to  hear 
evidence  concerning  amounts  collected  in  Special  Assessments  15 
and  16,  the  disposition  made  thereof,  and  the  pro  rata  share  of 
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collections  to  v/hich  the  relator  is  entitled  a.s  owner  of  bonds, 
and  that  the  master  report  his  findings  and  conclusions  to  the 
court.  The  findings  of  fact  and  conclusions  of  law  of  the  master 
are  as  f  ollo\vs  : 

"(8)  The  relator.  First  National  Bank  of  Stevens  Point, 
SSlsconsin,  is  a  corporation  duly  chartered  imder  the  banicing  law 
of  the  United  States  of  ikmerica  -  -^  ^',     Ihe  relator  is  actively- 
engaged  in  the  business  of  banking  in  *  •*''  *  Stevens  Point, 
Vsisconsin, 

"(9)  The  respondent.  Village  of  Stickney,  is  a  Municipal 
Corporation  **-»•,  The  other  respondents  are  Charles  Lejsek, 
William  Loeffler  and  V/illiam  Svolba.  They  are  respectively 
Village  Treasurer,  President  of  the  Board  of  Trustees,  and  Village 
Clerk  of  the  Village  of  Stickney, 

••(10)  An  act  of  the  Legislature  of  the  State  of  Illinois, 
entitled  »An  Act  Concerning  Local  Improvements',  approved  June 
14th,  1887,  in  force  July  1st,  18B7#  as  subsequently  amended, 
is  applicable  to  the  said  Vii  age  of  3tickney,  In  pui-suance  with 
said  let,  the  said  Village  proceeded  to  levy  and  confirm  the 
making  of  certain  special  assessments  for  the  construction  of 
water  mains  and  sewers  in  the  said  Village.  Said  special  assess- 
ments are  known  and  referred  to  as  Nos,  I'j   and  l6» 

"(11)  In  anticipation  of  funds  to  be  collected  in 
accordance  with  the  said  special  assessments,  said  *  -i*^  *  Village 
*  *  *  did,  on  July  1,  I930,  issue  certain  series  of  anticipation 
warrants  or  bonds.  Said  bonds,  issued  in  anticipation  of  the 
collection  of  Special  Assessment  No,  15>  aggregated  Thirty-nine 
Thousand  One  Hundred  Dollars.  The  bonds  issued  in  anticipation 
of  the  collection  of  Special  Assessment  No,  16  originally 
aggregated  Seventy- two  Thousand  Dollars. 

••(12)  Relator  *  *  *  is  the  legal  and  bona  fide  owner 
and  holder  of  all  of  the  said  bonds  issued  in  anticipation  of  said 
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Special  Assessment  No,  15,  aggregating  I'hlrty-nine  i'housand  One 
Hundred  Dollars,  Relator  Is  also  the  owner  and  holder  of  bonds 
issued  in  anticipation  of  collection  of  Special  Assessment  No, 
16  in  the  total  principal  sum  of  Forty-four  Thousand  Dollars, 
All  of  said  bonds  were  introduced  in  evidence  on  behalf  of  the 
relator.  The  petition  of  the  relator  contains  an  accurate 
itemization  of  the  said  bonds.  Interest  has  been  paid  on  all 
of  the  bonds  owned  fey  the  relator  up  to  December  318^^  1931> 
with  the  exception  of  the  sua  of  Pour  Hundred  Sixty-eight  Dollars 
of  said  instalL^-?nt  of  interest  which  remains  due  and  owing* 

"(13)  S&ch  of  a^id   bonds  recites  on  its  face  that  it 
is  issued  in  anticipation  of  the  collection  of  certain  special 
assessments  and  that  said  bonds  and  tiie  interest  thereon  are 
payable  solely  out  of  said  instalLaents  when  collected,  with 
interest  at  the  rate  of  six  per  cent  per  annum  from  and  after 
July  1st,  1930,  payable  annually  on  December  31st  of  each  year, 

"(14)  It  appears  *  *  *  that  certain  bonds  vdth  reference 
to  Special  Assessment  No,  I6  were  redeemed,  paid  and  cancelled 
prior  to  May  1st,  1933-  No  part  of  the  bonds  issued  with  reference 
to  Special  Assessment  ■Jo,   15  were  redeemed  at  any  time.  It  appears 
*  *  *  that  said  bonds  were  all  originally  issued  to  one,  J#  Mi^ 
Donahue,  connected  with  a  contracting  company  named  J.  M«  Donahue 
it  Company,  which  performed  the  services  arising  out  of  which  the 
said  bonds  were  issued. 

"(15)  It  further  appears  *  *  «  by  virtue  of  a  stipulation 
of  the  parties  that  the  records  of  the  respondent.  Village  of 
Sticiaiey,  discloses  that  Twenty-five  Thousand  Dollars  in  principal 
of  said  bonds  of  Special  ^i^ssessment  No,  I6  were  redeemed  by  a  cheek 
in  said  sum,  dated  August  27th,  19 30,  payable  to  one,  G,  Elder, 
Similarly,  on  December  6th,  I93C,  bonds  of  said  Special  Assessment 
No-,  16  were  redeemed  by  a  check  payable  to  G,  Older  in  the  sum  of 
One  Thousand  Dollars,  and  on  December  7'th,  1930,  Two  Thousand 
Dollars  of  said  bonds  of  said  Special  Assessment  No«  16  were 
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«xs9-\i  rioBSt  lo  ^2X<.  lediaaosu  no  xi-tex; '«a  eldw^fiq  *0£^X  t^aX  xliJ"^ 
attfjeialai  rl^xvv   ebaodi  sttai^i&Q  im\-  a'lsoqqfi  ;JX     (M)" 

fcsIX&oxt^no  hits  bXisq  ,U6ifii:^5©"i  eiew  dX  ♦oH  ;txi«fl!K8»E8A  X«>l3eqti  at 

eonsislsn  ricJ-^  Jbeweal  aicnoci  sxIJ  lo  5^jaq  oM     .££^X   ,d-eX  xsaf  oo'  loliq 

a'is&qqa  il     ,9iiilJ  ^£i^©  ;Ja  i5e»®9fce*i  9S®w  cl   ♦o>i  ^fleiuc;a94ia.i  Xsioeqii  oi 

•H  «T.  t&no  o;:!^  oeis&zl  xlLiml^^io  ila  si©w  aMod  i)lirie  iJatW  *  *  * 

©ittliaao'U  ♦M   ,L  ij9BiBn  xriisqiaoo  aciJojS'i^fnoo  b  riJ-Jtw  fce;t ytiOiioo  ^£>i«ianoa 

sfW  jtioiiiw  lo  jfjo  anlax'xs  aeoiviaa   ©rid'  iDeiKioluiDq  rlcirisv  ^Y^aQsio^  32> 

.bdXfaaX  eism  aMocf  tiiaa 
noi;Jj3lifqi;J a  ^  lo  otso-iiv  --iixi&qqis  laiijijijl  d"I     (cX)" 

^o  93«IiJ:/   ^;txi©I)£ioqa©i  acU  lo  aJiioooi  etit  i^S  asXJ-iBq   Qdi  lo 

laqX&nl'iq  iii  aiBlXoCI  baaasjod^   ©vil-x^^i^wX  d^Biid^   3©BoXoai:b   ^Y0tti«O-t^S 

3£o&rio  u  x<^  i)3ffi93jb©i  e'lew  ^X  •oM  ^nsiBcaeaat   Xaioeqcs  lo  afoaod  bJtaa  lo 

♦  lofel.:   «(>   ,9nc  oJ-  eXdaxJsq   ^'^-'t^X   ,/{J'\'i^  S&u^itA  b9iei>  ^mi}&  bXtc  ni: 

Ja??m«a©ee.^  lalO'^qc  bl>-a  lo  afcnod   ^Oi^l  ^A^d  'iscfaeo^  ao  ^xXi^Xifltia 

lo  ssxjt   ijfij  nl  if»£)I     0i)  oi  9Xdf5X3q  ioeiJo  b  -^Gf  o&m'^QbQ'i  atsm  oX  ^oW 

Iwsafif.'Oii     ovrJ    ttc'PX  ^rld"'?  'i^cfcicopC!  no  Inn  ^aijsIXoii  fcnuexfoxi'i'  enO 
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redeemed  by  a  check  for  said  sun,  payable  to  the  order  of  George 
Elder. 

"(16)  As  a  matter  of  law,  the  Jiaster  concludes  that  all 
sums  collected  by  the  respondent.  Village  of  Stickney,  a  Municipal 
Corporation,  or  its  officials,  on  account  of  said  Special  Assess- 
ments Nos.  15  and  I6,  constitute  a  trust  fund  to  be  administered 
by  said  respondents  for  the  equal  and  pro-rata  use  and  benefit  of 
all  of  the  ov/ners  and  holders  of  outstanding  bonds  or  warrants 
issued  in  anticipation  of  the  collection  of  said  special  assess- 
ments. As  a  matter  of  law,  the  Master  concludes  that  therefore  it 
was  the  duty  of  the  respondents  to  apply  such  sums  as  were  avail- 
able for  payment  of  said  anticipation  warrants  in  a  pro-rata  manner 
so  as  to  divide  the  same  equally  between  all  of  the  owners  and 
holders  of  said  bonds.  Accordingly,  the  Master  concludes  that 
said  respondents  should  be  obliged  to  account  to  the  relator  for 
the  pro-rate  share  to  which  relator  is  entitled  out  of  any  and  all 
moneys  collected  by  said  respondents  out  of  said  Special  Assess- 
ments Nos.  15  and  l6« 

"(17)  It  appeeirs  from  the  testimony  that  the  respondent. 
Village  of  otickney,  collected,  \ip   to  April  30th,  1936,  on  account 
of  the  principal  amount  of  Special  .issessment  Ho,  I5,  the  net  sum  of 
Twelve  Thousand  One  Hundred  Forty-eight  and  31/lOOths  Dollars,  Sub- 
sequent to  April  30th,  1936  and  until  April  3Cth,  1937>  said 
respondent  collected  a  total  sum  of  Seventeen  Hundred  Ninety-fite 
and  92/lOOths  Dollars  on  account  ©f  said  Special  Assessment  No,  Ip, 
The  total  sum  thus  collected  by  the  respondent  is  the  sum  of  thirteen 
Thousand  Nine  Hundred  Forty-four  and  23/lOOths  Dollars.  The  Master 
finds  that  since  relator  is  the  owner  of  all  bonds  issued  in  anticipa- 
tion of  the  collection  of  said  Special  /assessment  No,  1>,  said  entire 
sum  of  Thirteen  Thousand  Nine  Hundred  Forty-four  and  23/lOOths 
Dollars  should  be  paid  by  respondent  to  relator,  to  be  applied  01 

account  of  the  indebtedness  due  relator  by  virtue  of  its  oftnership 

,< 
of  said  special  assessment  bonds. 


,    -. .    r  ■, 

I>s'X3vSJiiiiua6)8  9cf  &$  boat  ja»-(«i"  a  o^tjcr^luafioo  ,c>X  £tsa  ojl  «iioS  8:tn»xi;. 

lo  ;ti:le««»cf  M/5  sex;  .s;^»3i-oiq  bos  Ia«p«  «ri^  10I  «J^c®baoqe«n:  fcx^a  "^cf 

a^Hs-iisw  10  afiaocf  i.aJ:r,aiBiH^ac  to  ei&hlori  has  8iem?o  sriJ  lo  Ila 

;Ji;  fl"Tc  &ii£id   eaj^jslacioo  'i»;taaM  tafid'  ,ijs>I  lo  i&S:lrsm  «  aA     *a:txi®n 

-il:iXis  *>«i©w  8,3  Bga'S  xlsirs  "^Xqqfi  oc)"  a^ta-^iinoqeiji  9/SJ   lo  x^^^  &^^  eaw 

i2>GaaiB  a^sa-oiq  a  nl  eJ'fliiii.w  noliJ-BqloWna  SLes  lo  iii9m%^  lol  ^I^b 

^OiS  «*j»fl«fo  9is;J  lo  IIj5  iis©w#««f  YXlAOpa  wsija  ©riJ-  sijlvib  o^  a  a  oa 

toiii  aBbislonoo  if^usR  odi   ,'^Xirill>ioo©A     .efofioo'  ftLie  1©  a'letloA 

t:©1  tojslsn  sfiJ-  oct  iassoooi^  &i  b9^i.l(io  eef  bXi/atia  R^aeDfioqeei  fciaa 

Ila  fefiB  IIGB  lo  ijuro  bsl^lino  ai  loialfi'i  ifsidvv  oJ-    j-jiiide  sd'si-Cicj  9*i;f 

•dl  baa  ^I  ««oH  s^tudm 

Jxa/ooJijB  no  t^t^i  ^#0£  XJ^'niA  ©cJ-  qx;  ^fosJoBlIao  ^xt>ixM.oli '.■  lo  as^i-^J^V 

o  rir*  ^«fl  ©JSd^  4^X  .©H  cJ'iisscaft^aaK  Ijsi&sqcJi  'to  ;Jai;oPiJd  Xisqioniiq  e/fct  lo 

•*toe  »a^©lloa  eri:rooi\I£  ails'.  M^t^-x^^o'^i  li  =  aiw«iii  »aO  teeci/oii'i  «tX»w1 

i)l&a   <S'C?I   %iJ'^^  Xi-iqA  XitiiW  !«i6  ^^1  ^<if^O£  Xiiq^^  ©;t  ;^c»ifp©s 

•vJtl-Y^'&nlM  byitoLli  iiee^fxisvaC  lo  auua  Izioi)  &  be>.to»Xioo  ^J-aeijaoqaan 

♦'^I  »o7i  ;jTiemee JSBji  Xslo©qa  bJtse  la  &mio^o&  «c  ax-ja^IoCI  ari^OOlNs^  l>n« 

nescfiM^  1©  aa/2   atfc!  raei  Bdi  x^  be^o»lS.ov  ^std'J  ax/a  Xatjo;?  ©ilT 

•tPt?-sI)f  ©rJ'X^     .3^jaXIou  ajcIJ-oaX\iS  Las  iwol-YiJ'iOl  ijfeiiiajtfH  exiltl  ixm&siiQdT 

-aqiol.rnc;  nJ:  bsx/eal  at«o€J'  XXs  lo  "i^awo  swlij   ii  lOjjsIgi  ©anxe  ;f«rid    afceXl 

»nJ:d-n!='  blRB  ^r'X  «oi(T  ;Jn9iBees«eji  XaiOisqe  fcisa  lo  ool^oello©  ©xl;f  lo  ctoXJ 

3ii*(X)I\g;s  6m?  ■«fol-\d"so'5i  b»'^mAi  iwxiM  btiBUuadX  a&&i'ihiT  lo  mjua 

I'o  LaiXfiqa  stf  o;)    ^nEcd-alai  o^  iiwbnoqe&'i.  ^d  fclaq  ed  bJUiodz  ^%ailo(l 

qixfa-ierwo  a^X  lo  ©x/^tJ^v  -^j   aocJ'e.Xft'a:  sufc  ffiESin;be.Jcfs.5fii;  arid"  lo  Snvoooa 
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"(18)  It  further  appears  ^t  *  *  tiaat  said  Village  %  *  * 
has  collected  on  account  of  the  principal  amount  of  said  Special 
Assessment  No«  16,  up  to  April  30th,  I936,  the  total  sum  of 
Twenty-four  Thousand  Six  Hundred  Twenty-fiTOand  19/lOOths  Dollars, 
The  records  of  the  respondent  indicated  that  of  this  series,  it 
redeemed  bonds  in  the  principal  sum  of  Twenty-eight  Thousand 
Dollars,  leaving  a  deficit  or  overdraft  in  the  principal  account 
of  said  special  assessment.  It  further  appears  that  vath  reference 
to  the  interest  fund  on  said  Special  Assessment  No«  I6,  the 
respondent  collected  a  total  of  Four  Thousand  Five  Hundred  Sighty- 
three  and  6l/l00ths  Dollars  up  to  April  30th,  1936»  The  respondent 
has  redeemed  interest  coupons  in  the  sua  of  Fifteen  Thousand  One 
Hundred  Eighty  Dollars,  leaving  a  substantial  overdraft*  Subse- 
quent to  April  30th,  1936,  and  until  April  30th,  1937^  the  respondent. 
Village  of  Stickney,  has  collected  the  total  sum  of  Three  Thousand 
Eight  Hundred  Six  and  95/100 ths  Dollars  under  said  Special  Assess- 
ment No»  16 « 

"(19)  The  Llaster  therefore  finds  that  up  to  April  30th, 
1937,  the  respondent.  Village  of  Sticicney,  hp.s  collected  on  account 
of  Special  Assessment  No*  I6,  both  on  principal  and  interest,  the 
total  sum  of  Thirty-Three  Thousand  Fifteen  and  75/lOOths  Dollars, 

'♦(20)  The  Master  finds  that  the  relator  owned  Forty-four 
Thousand  Dollars  in  Special  Assessment  bonds  No»  16  out  of  a  total 
issue  of  Seventy-two  Thousand  Dollars,  Hence,  the  relator  owns 
sixty-one  per  cent  of  the  entire  issue  of  said  bonds.  Had  the 
total  sum  collected  by  said  Village  been  properly  disbursed,  the 
relator  would  have  been  entitled  to  receive  sixty-one  per  cent  of 
Thirty-three  Thousand  Fifteen  and  75/lOOths  Dollars,  being  the 
total  amount  collected,  or  the  sum  of  Twenty  Thousand  One  Hundred 
Thirty-nine  and  51/lOOths  Dollars,  The  Master  accordingly 
recommends  that  the  respondents  herein  be  obliged  to  account  to 
the  relator  for  said  sum  of  Twenty  Thousand  One  Hundred  Thirty-nine 
and  51/100 ths  Dollars,  being  the  proper  pro-rata  share  due  to  the 


r 
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ifiloeqe  bJiisa  lo  .fasjoam  laqloatiq  exW  lo  :}aiiooo&  no  bsJ-oelloo  a«il 
1o  icija  X&ioi  Qdi   t^oi^l  ^ciiOi  IIiqA  oi   qu  ^uL  ,oVI  iaetaezeezA 

cfi   ^aeiide  &ld^  lo  iBdi  beiBOltai  :iasbaoqaei  Bdi  lo  a£iioooi  srlT 

&aj5ai;odl  id-glB"X:}a&vr'2  lo  mi/a  Isqioniiq  sniJ  at  abaod  bsmssbsi 

cf^ififoooii  iBqlofli'iq  sdi  nt  ilQibievo  10  ilot'lsb  s  saivBoI   ^aiBlIoG 

sonsislei  ild-r.v  ii^sii'  aiaeqqs  •lexfd'iiLfl  cfl      .d'aecieaoeas  Xaloeqa  blss   lo 

oiivT    ^1^1  ♦oil  dnojaaasaaA  Xslosqo  Joi^s  no  bmil  :ieoi&ial  edi  oi 

-Xod^i.^^  boibcisjll  9^1*5  bxt;3ei/oilX  •xijo'5  lo  laioj  &  bQioelloo  iaobaoqaei 

iaobaoqzBz  silT     .^£^1   tXi;fO£  Il'iqA  ocJ-  qjj  aiBlIoC  eiid'00l\Ic)  £)iii5  ©oixlct 

aaO  bnsax/oiH  ase^ll'.   lo  ujife   erfo   xii  3Goq;jjoo  ja®iejfil  bemsoLe'i  asri 

~9acfirS     ,  j1j5iI;19VO  liii: Jn ai  £ cfjjg  ^i  -^aivuBl  ^aisIIoG  x^J^isX^  beibauE 

^iciebnoqes'i  edi   ^V£^X   ^ciSO^  lliqA  liiasj  jus   x^i^l  ^diOt  IliqA  oi  ia»up 

bassisod'l:  eeidl  lo  naja  IsJoJ  edi  beio&lloo  eM  ^x-^oi:d"<:>  lo  sSi^IIiV 

-aaseaA  lalosqb  bi.BS  asJbm;  aisIIoG  sdi001\^^  bxLs  xlEi  beibmsH  id:gJL^ 

»oI   »o.l  ixisfii 
^fl.jQc  Il'iqA  od'   qjj  c^iixi^j    a^xii-  oio'i^iaxi^   'Xs;^e  T  (VX)" 

:|-£UJOC:J>0   XIO    X)6d-09lXO0    E.3Xl    ^Y^f^-^'j^i  '        ''0    fec^sIXJiV    ^^iJiSLiioqclQI    6fW     ^\'c?X 

©xio    .^cj-asisicini:  fins  XsqXcinl'iq  no  xIJ-ou   ^;,i   ♦oVI  cJ-nscisasaaA  I«Xo&q£  lo 

,31jsI.lou   and-OOXVc^  fxxs  nsoJ-lXI  iifloajirorii  oaiuil-x^tiXxiT  lo  auja  Xfid-od- 

lisol-xiio''!  Jjoxiivo  loJjaXai  sxld"  ct-;ix{j    nbati  loiciM  odT     (OS)*' 

IsJ-oJ"  .-•  lo  Jjjo  (jX  .o":!  gijnocf  iatmszoa&k  Xjsiooqa  at  aofilXoG  basBisod'i 

axiwo  loJaXert  slid'   ^soxisK     «8i.sXXoG  fcxioajuofl'i'  owct-Aii^fnevea  lo  91/2 aX 

edi  Jj*jK     .axDHOcf  cxxia  lo  siraax  o'lld^ns  eiicf  lo  ;Jneo  isq  ©no-x^x-te 

odi  ^bQs.'wdetb  ^Xisqo'xq  xioocf  ssbIXXV  bXsB  x^f  bectooXXoo  sojub  iQioi 

lo  ^cceo  isq  9£[o-x;Jxi2   svisooi  o^  JbeXdii'iis  nescf  svjaXl  LXjjow  •toosXai 

9dt  snlocf  ^r,i£5XXo(I  arid-QOXV^V  fcnx-i  nos;^!!^  Jonjeai/orlT  oondi-xi •itiil 

beibasjll  ©iiO  bnisaxjoxIT  xd"£i9wT  lo  auz  ©xiJ   lo   ^ue;to&XXoo  iauoiZB  l&ioi 

•vjXBXiiiJiooojG  'isd'asM  silT     .arsfillod  axld-OOX\X^  bus,  onXn-x^i-tiiT 

o;J  oiiUOco&  oi  bsalXdo  scf  atois/d  s'JacbsioqQei  arid"  im'i  abammooai 

sntii-\iitd1:  bsiknvd  snO  DrxisajJoriT  x^-t^^w-   'io  awe  i)li3e  -lol  io;t'£iXe'i  sxid" 

odi  oi  Stub  Binds  a^Bi-o'iq  leqoiq  e^  gnXscf  ^aiaXXoG  sxicl'OOXXXc:  bna 


"Of— 

relator  heroin  out  of  the  funds  collected  by  the  respondents  on 
account  of  said  special  assessment, 

"(21)  The  Master  accordingly  recoamiends  that  a  Writ  of 
Mandamus  in  the  form  provided  by  law  issue,  directing  the  respond- 
ents to  pay  the  sums  above  set  forth  to  the  relator;  and  that  such 
further,  other  and  different  orders  may  be  entered  herein  as  are 
necessary  and  proper  to  effect  that  end," 

The  trial  CGort  overioled  the  exceptions  to  the  master's 
report,  approved  the  report,  and  entered  a  judgment  order  in 
accordance  with  the  report  of  the  raaster*  The  ordering  part  of 
the  Judgment  order  is  as  follows; 

"7,  It  Is  Therefore  Ordered  and  Commanded  tatet  the 
Village  of  Stickney,  a  municipal  corpora oion;  James  J,  Mejda, 
Village  Treasurer  of  the  Village  of  Stickney,  successor  to  Charles 
Lejsek,  former  Treasurer;  ?/illiam  Loeffler,  President  of  the  Board 
of  Trustees  of  the  Village  of  Stickneyj  and,  William  Svolba, 
Village  Clerk  of  the  Village  of  Stickney,  defendants  herein, 
and  their  successors,  account  for  and  pay  to  the  plaintiff  the 
said  sum  of  Six  Thousand  Six  Hundred  Twenty-nine  and  42/100 ths 
Dollars  on  account  of  the  funds  collected  by  said  defendants  in 
Village  of  Stickney  Special  Assessment  No,  Ij  (being  a  supplemental 
to  Special  Assessment  Ho«  4);  and  that  said  defendants,  and  each 
of  them,  and  their  successors,  further  account  for  and  pay  to  the 
plaintiff  the  sum  of  Twenty  Thousand  One  Hundred  Thirty-nine  and 
51/lOOths  Dollars,  on  account  of  the  funds  collected  by  said 
defendants  in  Village  of  stickney  Special  Assessment  No»  16  (being 
a  supplemental  to  Special  4sse;-sment  No,  6),  without  excuse  and 
delay* 

"And  It  IS  Further  Ordered  and  ^.djudged  that  a  peremptory 
Irit  of  Mandamus  forthwith  issue  out  of  the  Clerk's  office  of  this 
Court,  under  the  hand  of  said  Clerk  and  the  Seal  of  this  Court, 
directed  to  the  said  defendants.  Village  of  Stickney,  a  Municipal 


".fin©  ^jBilJ  ;fo»l'4o  o^  "s^qoiq  bfiii  -^'i^iaasosn 

3' -r  J:. ill:  f-iiCJ-   oo-   sxioioq^'i^xQ  si^d-   bf>lJk.%%Bvo  S'UiOO  IbIi^  pfiT 

:5v/oIXol:  sa  ai  laMo  ;faoiEsfciUt  eriJ- 

89Xi:Bi{C  oi   'io2a©DOJje   ^^9£trioi:;f::   'io  ©^AilXlV  adJ^  lo  loit/BS&'S^  ©SiaiXlV 

.■isott  Oils/  lo  -Jaoblasn^.  ,'xeX'ilsoJ  aialllii''   n^^^s^^®*^  'sseioI  ^?Ie8te«I 

^fiiIo\'e  rifixlll  ■   ^f:ii*.   j\"?ml5lja  ^o  »8jaXilV  sricf  lo  eseJ-aL-iT  lo 

<iXX9i»il  auxifiiJiielfb  ^^i9iOLi)X;)'<i  'to  @:gAllt^  Biii  16  aiioXD  »3sIX±V 

Qri;j'  ^ll^nisXq  exld'  o:i-  x^q  bns  lOt  :?Gi;o!50r>   ^aio8a9oi>jje  liodi  has 

axiJ0OXV:;•^  tm^  snxii-^jJ-xsowT  ^b^'i&nuH.  xis  JEsa  isao/fT  xl8  lo  msjz  blaz 

if!  a^tiicfofis'ls;;  bx..-.e  xd  Jbsd'ceXXoo  sfoiu^l  arf^  lo  ^xiwooos  no  aiBlI oG 

X/iCfCisffioX^qt''.   .i  -^l&d)  ^X  ♦o;i  j-a»Eai!©a8A  X.il:»&Qs5  -^ftroiQlio  lo  <?ai5XIlV 

£k>sd  toij  ,fiJn«l5aol«ji)  r>xBa  ifarfi  £'Xt.5  j;;^  .ol  i-nafiraEoeaA  Xeioaqc-  o;t 

iMl^  ©J  ^£.6*1  bna  i«l  cJ'ULLiovO's  '^j.^d^J'iifl  ,8ioee0r>ojxe  ♦iXstid'  l)ns   ^i    xi."  lo 

ban  enln-Tjc^iiiii   br-ii^iwiH  snO  f^jsEii/oxlT  x^newT  lo  raja  exfJ-  lliOriXttXq 

btna  xa  bei'ooXXoo  ai>njjl  9f/j  lo  imso'j'^a  no  ^anaXXoCI  ariiJOOXXX"? 

VSii&d)  ^X  •oa  jnociaeoaaA  X^ioaqS  tj^'ii^iold'u  lo  9Si»XXi:V  at  a^flBinslafe 

bam  ©Ei/Dxo  :fnori;lxw  ^(o   ,oW  cJ'ndfiiavjaaaA  IsioeqE  oj  X^d'naasXqqifB  £ 

♦■'iiiXsb 

alfid   lo  5>©lllo  e'^iiS'XU  &i'J  lo  jxro  s^x/aal  iUivwWiol  aunDijanBM  lo  iiTJB 

^JiiiOO  aiciJ   lo  XuoIS  Silct  biSfl  5£i©XD  julisa  lo  f>flsri  ©rid"  asi^ntr  ^J-'ijjoO 

iaqlo±ixi;v'(   ti  ^^?!n3'[oi:;ta  lo  ^asIXXV  ^8;tn;3£>fs:9ls£)  ftijsa  axfJ'  o*  bBioeilb 


Corporetion}  James  J,  Me  J da.  Village  Treasurer  of  the  Village  of 
Stickney,  Successor  to  Charles  Lejsek,  former  Treasurer;  '/llliam 
Loeffler,  President  of  the  Board  of  Trustees  of  the  Village  of 
Stlckney;  and,  '?illlam  Svolba,  Village  Clerk  of  the  Village  of 
Stickney,  and  their  respective  Successors  in  office,  ordering  and 
g?il1BfHniHl^lM  them  that  they,  the  said  defendants,  and  their  successors, 
do  forthwith  and  without  excuse  or  delay,  pay  to  the  plaintiff  First 
National  Bank  of  Stevens  Point,  '  isconsin  the  said  sum  of  Six 
Thousand  Six  Hundred  Twenty-nine  and  42/lOOths  Dollars  on  account 
of  the  funds  collected  by  said  defendants  in  Village  of  Stickney 
Special  Assessment  No»  15  (being  a  supplemental  to  Special  Assess- 
ment No*  4) J  and  that  the  said  defendants,  and  each  of  them,  and 
their  successors,  further  pay  to  the  plaintiff  the  sum  of  Twenty 
Thousand  One  Hundred  Thirty-nine  and  5l/100ths  Dollars  on  account 
of  the  funds  collected  by  said  defendants  in  Village  of  Stickney 
Special  Assessment  No,  l6  (being  a  supplemental  to  Special 
Assessment  No«  6). 

"It  Is  Further  Ordered  that  the  plaintiff  and  relator 
herein  recover  its  costs  to  be  taxed  by  the  Clerk  of  this  Court 
and  have  judgment  entered  thereof  against  the  defendants  herein, 
and  that  execution  issue  therefor*" 

There  are  certain  settled  rules  of  law  that  govern  the 
instant  case: 

In  People  v.  Palmer.  3^6  111,  563>  the  court  said  (p,  5^9)8 
"A  mandamus  proceeding  is  an  action  at  law  and  is  governed  by  the 
same  rules  of  pleading  that  are  applicable  to  other  actions  at 
law,  (Osborne  v.  Bradford^.  346  111,  464;  People  v.  Board  of  Review. 
329  id,  388,)  The  petition  performs  the  function  of  a  declaration, 
and  must  state  facts  showing  thr.t  the  respondent  is  under  a  legal 
obligation  to  perform  the  act  sought  to  be  coerced,  and  every 
material  fact  to  show  such  legal  duty  must  be  alleged.  (Osborne 
V,  Bradford^  supra:  People  v.  Blocki.  203  111.  363.)  The  answer 
should  deny  the  facts  alleged  in  the  petition  or  confess  and  avoid 
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them,  averring  spoclflcaljly  the  facts  excusing  the  conduct  of  tbe 
respondent.  (People  v,  LuederSj.  287  Ill»  107$  Mayor  and  City 
Council  of  Hoodhouse  y.  Brlees.  I94  id,  43J,)"  (Italics  ours.) 

In  Mayor  ot  Hoodhouse  v.  Brlggs.  I94  111,  435,  the  court 
said  (p«  437):  "A  proceeding  for  mandamus  Is  a  suit  at  law,  and  If 
the  respondent  answers  he  must  deny  the  facts  alleged  In  the  petition 
on  which  the  claim  of  the  relator  is  founded,  or  confess  and  avoid 
by  setting  up  other  facts  showing  that  he  is  under  no  obligation  to 
perform  the  act  sought  to  be  coerce^^   All  facts  properly  set  forth 
in  the  petition  which  are  not  denied  by  the  respondent  in  express 
terms  are  admitted  to  be  true,  as  in  other  pleadings  at  law,  (Chicago 
and  Alton  Railroad  Co>  v.  Sufferny  I29  111.  274;  People  v.  Crabb, 
156  id,  155?  13  Bncy,  of  PI,  &  Pr,  734-.)  In  this  case  the  respond- 
ent answered  and  made  no  denial  of  any  fact  alleged  in  the  petition, 
except  the  facts  that  petitioner  was  the  ovner  in  fee  simple  of  all 
the  land  described  in  her  petition,  and  that  no  part  of  said  premises 
was  laid  out  in  town  lots,  -  both  of  which  were  denied.  The  other 
allegations  of  the  petition  were  therefore  admitted**'  (Italics  ours.) 

In  People  v.  Lueders,.  287  111.  107>  the  court  said  (pp,  I09, 
110) J  "A  proceeding  for  a  writ  of  mandamus  is  an  action  at  law,  and 
the  petition,  answer  and  subsequent  pleadings  are  governed  by  the 
saiee  rules  as  apply  to  an  ordinary  action  at  law,  (Silver  v.  People ^, 
45  111*  224;  Dement  v.  Rokker^  I26  id.  174;  Board  of  Supervisors  v^ 
People.  159  Id.  242;  People  v.  Board  of  ^Mucrjtionj>  236  id»  154. ) 
The  petition  takes  the  place  of  the  alternative  writ  at  common  law 
and  is  in  the  nature  of  a  declaration.  (City  of  Chic ?i go  v.  People. 
210  111,  84;  People  v.  Pavev^  151  id,  101;  People  v.  Busse.  247  id. 
333* )  An  answer  to  the  merits  of  a  petition  for  a  writ  of  mandamus 
waives  a  demurrer,  and  an  issue  at  law  as  to  the  right  of  the  peti- 
tioner for  the  relief  prayed  for  on  the  facts  stated  in  the  petition 
Cannot  be  raised  by  setting  up  in  an  ansvrer  facts  designed  to  raise 
such  an  issue.  (Chicago  Great  estern  Railway  Co«>  v.  People.  179 
111*  441,)  A  respondent  may  demur  or  answer,  and  if  he  answers 
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the answer  must  traverse  by  distinct  and  direct  denial  the  facts 
alleged  in  the  petition  upon  which  the  claim  of  the  relator  is 
founded,  or  by  confession  and  avoidance  set  up  other  facts  suffi~ 
cient  in  law  to  defeat  the  claim*  All  the  material  facts  alleged 
in  the  petition  and  not  denied  by  the  answer  are  admitted  to  be 
true.  (Chicago  and  Alton  Railroad  Go.  v>  Suffern^  129  111,  274; 
People  V.  Crabby  156  id,  155l  People  v.  Commissioners  of  Cook  County,. 
180  id,  160.)»  (Italics  ours,) 

In  Rothschild  v.  Village  of  Calumet  Park^  350  HI*  330, 
the  court  said  (pp.  338,  339):  "We  have  held  that  the  proceeds  of 
special  assessments  are  trust  funds  for  the  payment  of  the  bonds 
Issued  for  the  cost  of  the  iiuprovement,  (Conway  v.  City  of  ClilcagOy 
237  111.  128,)  The  theory  of  the  statute  is,  that  the  bonds  issued 
against  each  installment  of  the  assessment,  together  with  the 
Interest  on  them,  will  be  paid  as  the  installment  and  the  Interest 
on  it  are  collected.  The  installments  are  payable  on  January  2 
of  each  year  and  the  bonds  will  be  due  at  a  later  date  in  the  same 
year.  The  installments  are  the  only  source  of  payment  of  the  bonds, 
and  when  they  are  collected  by  the  municipality  the  money  received 
becomes  a  trust  fund  for  the  payment  of  the  bonds  to  the  holders, 
without  preference  among  them.  If  for  any  reason  the  full  collec- 
tion of  an  installment  is  not  made  the  deficiency  must  fall  upca 
the  bondholders,  and  equity  requires  that  the  loss  shall  be  borne 
ratably  by  each  bondholder.  Therefore,  when  the  bonds  of  any  year 
become  due  and  the  collection  from  the  Installment  of  that  year  Is 
insufficient  to  pay  them,  the  bondholders  are  entitled  to  the  amount 
collected,  and  it  is  the  duty  of  the  trustee  -  the  municipality  • 
to  pay  upon  each  bond  issued  against  the  installment  its  share, 
pro  rata,  of  that  amount," 

In  Siefker  v.  City  of  Chic  go  Heights^  297  HI.  ^PP.  113, 
it  was  held  that  the  owner  of  a  special  assessment  bond,  which 
by  its  terms  was  to  be  paid  out  of  money  collected  by  special 
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assessment,  was  entitled  to  payment  of  money  in  hands  of  the  city 
treasurer  as  a  result  of  such  assessment  notwithstanding  diversion 
of  collections  by  former  city  treasurer  to  improper  payment  of 
other  bond  prior  to  maturity  resulting  in  deficit  in  fund.  The 
opinion  of  the  court  states  (pp.  II7,  118):   "The  wrongful  action 
of  the  former  city  treasurer  in  diverting  the  collections,  is  not 
a  matter  which  could  legally  affect  the  rights  of  this  plaintiff. 
The  City  was  a  mere  trustee  for  the  collection  of  these  funds, 
they  being  the  proceeds  of  a  special  assessment,  or  trust  fund, 
for  the  payment  of  the  bonds  issued  before  the  collection  of  such 
assessment,  and  such  proceeds  of  the  collection  of  the  special 
assessment  were  to  have  been  used  only  In  payment  of  such  bonds, 
Rothschild  Y,  Vllla£e  of  Calumet  Parky  350  HI.  330}  People  ex  rel. 
AnAerson  v.  Village  of  Bradley^  ^67  111,  30I;  Cook  v.  City  of 
Staunton^  295  HI*  App»  111,  As  was  said  in  the  case  of  People 
ex  rel,  Anderson  v.  Village  of  Bradley^  367  111.  30I,  at  page  307: 
•The  money  collected  by  the  village  from  the  special  assessment 
levied  to  pay  the  cost  of  the  improvement  constituted  a  trust  fund 
available  to  those  having  legal  claims  for  materials  furnished,  or 
labor  performed,  in  the  course  of  the  construction  of  the  sewer. 
The  village  could  not  la^vfully  appropriate  ai^  part  of  those  funds 
to  other  corporate  uses.  The  withdrawn  funds  are  treated  as  still 
in  the  custody  of  the  village  for  the  purpose  of  paying  the  lia- 
bility imposed  by  its  contract  for  the  improvement.  To  permit  the 
village  to  say  it  no  longer  has  the  money,  or  is  unable  to  pay, 
would  be  to  place  municipalities  in  a  position  to  defeat  the  lawful 
claims  of  contractors  who  have,  in  good  faith,  fulfilled  their 
undertakings  for  the  construction  of,  or  the  furnishing  of  materials 
or  labor  for,  local  improvements.  The  law  will  not  countenance  the 
evasion  by  a  village  of  its  debt,  by  either  its  wilful  or  negligent 
failure  to  apply  towards  the  discharge  of  that  obligation  funds 

collected  by  it  for  the  specific  purpose  of  meeting  such  demand, 
Conway  v.  City  of  Chicago,  237  111,  128}  Rothschild  v.  Village  of 
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Calumet  Park^  supra.'" 

Ihe  following  are  the  errors  relied  upon  by  respondents: 

"The  Court  erred  in  ordering  money  paid  to  relator  on 
bonds  drawn  against  Special  Assessment  funds  when  no  such  amount 
of  funds  were  on  hand  or  available  for  such  payment* 

"The  Court  also  erred  in  ordering  funds  paid  pro-rata  in 
Special  16  to  an  assignee  of  the  contractor  where  it  appears  the 
contractor  owning  all  the  bonds  of  the  issue  had  drawn  down  the 
face  value  of  a  part  of  his  bonds  without  reference  to  pro-ration 
thereof. 

"The  Court  erred  in  ordering  the  Village  officials  to 
personally  pay  the  funds  in  question^ 

"The  Court  erred  in  assessing  costs  against  the  Village 
officials  who  were  nominal  defendants." 

The  respondents  admit,  as  they  must,  that  it  was  the  duty 
of  the  Village  "to  pay  upon  each  bond  issued  against  the  install- 
ment its  share,  pro  rata,  of  that  amount,"  but  they  state:  "It 
appears  that  by  an  understanding  between  the  contractor  and  the 
Village  officials  that  was  not  done  in  this  case.  That  may  hare 
been  wrong  but  if  it  were  the  assignee  of  the  contractor  is  in  no 
position  to  complain.  And  if  it  were  wrong,  two  wrongs  do  not 
make  a  right.  The  court  should  not  do  the  second  wrong;"  that 
"the  judgment  order  of  the  court  is  based  upon  the  thought  that 
a  mandamus  may  be  issued  commanding  payment  of  moneys  owing  and 
that  should  be  on  hand,  instead  of  monies  that  are  actually  on 
hand  available  to  comply  with  the  writ,"  Respondents  argue  that 
"no  mandamus  writ  should  issue  to  pay  money  unless  it  be  shown 
such  funds  are  on  hand  or  under  control,"  The  case  cited  in 
support  of  this  contention,  Board  of  Supervisors  v.  People^  222 
Xll»  9,  has  no  application,  upon  the  facts,  to  the  instant  pro- 
ceeding* 

The  installments  that  were  provided  for  the  payment  of 
all  of  the  bonds  in  question  in  the  instant  case  did  not  go  into 
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collectlon  until  January  2,  1931,  but  on  iiUgust  27,  1930,  the 
Village  caused  to  be  issued  a  check  in  the  sum  of  $25,000  payable 
to  George  Elder j  on  December  6,  1930,  the  Village  issued  a  check  in 
the  sum  of  $1,000  payable  to  Elder;  and  on  December  7,  1930,  issued 
a  third  check  in  the  sum  of  $2,000  payable  to  Elder.  All  of  the 
said  amounts  represented  collections  made  by  the  Village  from  people 
who  owned  property  against  which  Special  Assessments  Nos,  15  and  l6 
were  levied.  In  return  for  said  checks  so  issued  Elder  turned  over 
/   to  the  Village  twenty-eight  $1,000  bonds  of  the  Special  Assessment  ■■■■ 

No.  16  issue  and  the  Village  retired  said  bonds,  /dl  of  this  w^s 
^  done  without  the  approval  or  knowledge  of  the  relator.  Respondents 
introduced  no  evidence  tending  to  rebut  the  evidence  of  relator 
that  it  was  the  bon^  fide  holder  of  the  bonds  mentioned  in  the 
^     petition.  The  master  found  that  relator  was  the  owner  of  the  bonds 

and  the  court  sustained  that  finding.  Elder  seems  to  have  been  an 

( 

agent  of  J,  M,  Donahue,  v/ho  did  the  work  and  who  received  in  payment 

all  of  the  bonds  issued  in  the  two  special  assessments.  The  respond- 
i    ents  contend  that  relator  was  an  assignee  of  Donahue  in  the  matter  of 
the  special  assessment  bonds  it  bought  from  him  and  it  is  therefore 
bound  by  the  transactions  between  the  Village  and  Elder  in  reference 
to  the  twenty-eight  bonds  in  question,  and  they  cite  in  support  of 
'\  this  contention  such  cases  as  The  Northern  Trust  Co.  v«  Village  of 
lilmette.  220  111,  417 »   There  it  appeared  that  special  assessment 
bonds  were  issued  to  the  contractor  in  payment  of  the  work  done 
under  the  public  improvement,  and  the  contractor  sold  certain  of 
the  bonds  to  the  petitioners,  who  sought  "a  writ  of  mandamus  to 
compel  the  municipality,  out  of  its  general  funds,  to  re-construct  a 
certain  public  improvement  mentioned  in  the  petition  and  to  pay  the 
improvement  bonds  held  by  appellants  [petitioners 3 »"  The  Supreme 
court  states  (p»  427):  "The  work  was  not  done  ac wording  to  the  eon- 
tract  by  reason  of  the  fraud  or  wrong  of  the  contractor.  He  [the 
contractor]  being  at  fault,  it  certainly  would  not  be  claimed  that 
he  could  maintain  a  writ  of  mandamus  to  compel  the  village,  at  its 
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own  expense,  to  remedy  something  for  which  he  was  directly 
responsible.  If  he  should  seek  to  do  such  a  thing  he  would  be 
immediately  confronted  with  the  fact  that  he  was  trying  to  take 
advantage  of  his  own  wrong.  Under  the  authorities  above  cited 
the  purchasers  of  these  bonds,  which  were  originally  issued  to 
the  contractor,  now  occupy  the  same  position  which  he  occupied* 
The  bonds  were  not  negotiable.  This  fact  was  iaiown  to  the  pur- 
chasers. They  cannot  enforce  any  other  or  additional  right  than 
could  the  contractor.  They  are  therefore  liable  for  his  fraud 
or  wrong  in  failing  to  put  in  the  improvement  which  the  ordinance 
specified.  Under  this  state  of  facts  they  had  no  right  to  a  writ 
of  mandamus .  and  the  court  committed  no  error  in  so  holding,"  No 
such  situation  is  present  in  the  instant  case.  Here  there  was  no 
fraud  in  the  performance  of  the  contract,  but  the  Village  committed 
a  wrongful  act  in  the  distribution  of  the  special  assessment  funds 

—  collected  by  it.  The  moneys  collected  were  trust  funds  and  the 
Village  will  not  be  permitted  to  evade  the  law  governing  the  dis- 

-^  tributlon  of  the  special  assessment  funds  collected  by  it.  The 

funds  that  the  Village  should  have  on  hand  to  meet  its  obligations 

_„  to  the  petitioner  are  treated  as  still  in  the  custody  of  the  Village, 
As  stated  in  Siefker  v.  City  of  Chicago  Heights^  supra  (p,  118):  "To 
permit  the  village  to  say  it  no  longer  has  the  money,  or  is  unablt 
to  pay,  vvould  be  to  place  municipalities  in  a  position  to  defeat 
the  lawful  claims  of  contractors  who  have,  in  good  faith,  fulfilled 
their  undertaicings  for  the  construction  of,  or  the  furnishing  of 
materials  or  labor  for,  local  improvements.  The  law  will  not 
countenance  the  evasion  by  a  village  of  its  debt,  by  either  its 
wilful  or  negligent  failure  to  apply  towards  the  discharge  of  that 
obligation  funds  collected  by  it  for  the  specific  purpose  of  meeting 
such  demand,"  Is  further  stated  in  that  opinion  (p.  117):   "The 
wrongful  action  of  the  former  city  treasurer  in  diverting  the 
collections,  is  not  a  matter  wliich  could  legally  affect  the  rights 
of  this  plaintiff,"  A  fortiori,  the  instant  alleged  defense  cannot 
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fee  considered,  because  it  is  not  set  up  in  the  answer.  Counsel 
for  relator  upon  the  hearing  of  the  cause  objected  to  the  introduc- 
tion of  evidence  bearing  upon  the  instant  defense  upon  the  ground 
that  it  was  not  only  incompetent  and  immaterial  but  that  it  had 
no  tendency  to  support  any  defense  interposed  by  the  respondents 
in  their  answers.  Relator's  motion  to  strike  all  of  the  said 
testimony  should  have  been  allowed. 

The  respondents  adODo  contend  that  the  fact  that  the  Village 
lost  special  assessment  funds  in  a  bank  failure  should  also  be  taken 
into  consideration  in  determining  whether  the  writ  of  mandamus  should 
have  issued.  It  is  sufficient  to  say  in  answer  to  this  contention 
that  no  such  alleged  defense  was  set  up  in  the  answer.  The  respond- 
ents also  contend  that  it  would  be  inequitable  to  order  the  Village 
to  pay  the  moneys  in  question  because  it  appears  that  the  said  moneys 
are  not  actually  on  hand  to  comply  with  the  writ.  Throughout  their 
brief  respondents  ignore  the  important  fact  that  the  Village  was  a 
mere  trustee  in  the  collection  of  the  special  assessments  and  that 
it  was  bound,  under  the  law, to  pay  upon  each  bond  issued  against  the 
installment  its  share  pro  rata  of  the  amount  collected.  The  funds 
the  Village  should  have  on  liand  to  meet  the  relator's  demand  are 
treated  as  still  in  the  custody  of  the  Village,  and  it  would  be  highly 
inequitable  to  permit  the  Village  to  avoid  a  writ  in  the  instant  case 
by  pleading,  in  effect,  that  it  has  not  on  liand  the  funds  that  right- 
fully belong  to  the  relator  because  it  Illegally  used  the  same,  A 
number  of  years  have  passed  since  the  Village  became  obligated  to 
pay  to  relator  its  pro  rata  share  of  the  special  assessments  in 
question  that  were  collected  by  it,  Even  when  the  instant  proceed- 
ings came  on  for  hearing  it  did  not  offer  to  pay  relator  if  given 
reasonable  time.  Instead  it  resorted  to  teciinical  defenses.  Here 
in  this  court  it  does  not  argue  that  the  trial  court  should  have 
given  it  reasonable  time  in  which  to  make  payment.  Indeed,  it  does 

not  concede  tliat  relator  lias  an  enforceable  claim  against  the  Village, 
The  equities  in  the  case  are  with  relator,  who  has  waited  long  enough 
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for  the  trustee  to  pay  to  the  relator  its  pro  rata  share  of  the 
trust  fund. 

Respondents  contend  that  "the  judgment  is  open  to  the 
construction  that  the  Village  officials  are  personally  liable  few 
those  amounts  of  money  and  their  titles  and  interest  are  clouded 
thereby.  That  portion  of  the  judgment  order  should  be  reversed." 
Respondents  did  not  by  demurrer  nor  answer  attempt  to  be  dismissed 
out  of  the  proceedings.  As  was  stated  in  People  ex  rel.  Decker 
Y«  Qlty  Pf  Ffir^  Hj.dg$^  27J  ill,  ,-.pp,  97,  103  (opinion  by  Mr,  Justice 
Wilson):   "*  *  *  the  mayor  and  city  clerk,  may  have  some  active  duty 
in  connection  with  the  disoribation  of  the  funds  which  might  be 
necessary  to  complete  relief.  The  City  of  Park  Ridge  acts  through 
its  officers  and  they  have  been  made  parties  defendant,"  The 
Judgment  order  merely  commands  the  Village  officials,  as  officials, 
to  account  and  pay  over  to  relator  the  moneys  in  question.  There 
is  no  merit  in  the  instant  contention.  Nor  is  there  any  merit  in 
the  contention  of  respondents  that  the  judgment  for  costs  assessed 
against  the  Village  and  the  Village  officials  should  be  reversed 
as  to  the  officials. 

The  Judgment  order  of  the  Superior  court  of  Cook  county 
is  affirmed, 

JUDGMENT  ORDER  AFFIRMED, 
Sullivan  and  Friend,  JJ,,  concur. 
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IRVING-AUSTIN  BUILDING  GOBI'S^l^ON,    ^)    I  f  I 

a  corporation,  et  al.,  f  \  ^  ! 

Appfellees,  I       )  I  APPEAL  FROM  CIRCUIT 

V.         V.^,,,^       )J  COURT  OF  COOK  COUiJTY, 
VILLAGE  HOMi33UIlDEIiS,  INC.,  a  )  y 

corporauon.  ot/^1.,  ^^^^^^^^^^    8  }  ^  I-A.  1  7  9'" 

MR,  PRESIDING  JUSTICE  SCAiCLAN  DELIVERED  THE  OPINION  OF  THE  COURTc. 

Defendants  appeal  from  a  decretal  judgment  that  sustained 
the  exceptions  of  plaintiffs  to  the  master's  report  and  enjoined 
defendants  from  installing  a  gasoline  filling  station  at  the 
northeast  corner  of  Irving  Park  road  and  North  McVicker  avenue, 
Chicago. 

The  verified  complaint  alleges  that  plaintiff  Irving- 
Austin  Building  Corporation  owns  and  possesses  certain  real  estate 
improved  with  a  theatre  building,  located  at  the  northwest  corner 
of  \iest   Irving  Park  road  and  North  Austin  avenue,  Chicago;  that 
said  real  estate  has  a  frontage  of  135  feet  on  West  Irving  Park 
road  and  207,72  feet  on  North  Austin  avenue;  that  plaintiff  Patio 
Theatre  Company  for  more  than  ten  years  has  occupied  and  still 
occupies  and  uses  said  theatre  building  as  a  moving  picture 
theatre;  that  the  premises  located  at  the  northeast  corner  of 
West  Irving  Park  road  and  North  McVicker  avenue  (here  follows 
legal  description)  are  owned  by  defendant  Village  Homebuilders, 
Inc.;  that  on  December  I6,  1939>  it  leased  said  premises  to 
defendant  Phillips  Petroleum  Company  for  a  gasoline  filling 
station;  that  the  boundaries  of  the  last  mentioned  premises  are 
within  200  feet  of  the  nearest  boundary  of  the  lot  or  plot  of 
ground  so  used  as  a  theatre.  The  eomplaint  then  sets  up  section 
127-5  of  the  Municipal  Code  of  Chicago,  The  complaint  then  alleges 
that  defendants  are  threatening  and  preparing  to  construct  a  gasoline 

filling  station  and  to  install  a  tank  or  tanks  for  the  storage  of 
large  quantities  of  gasoline  on  the  said  premises  located  at  the 
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northeast  corner  of  vest  Irving  Park  road  and  North  McVicker 
avenue;  that  in  furtherance  of  said  plan  defendants  have  entered 
into  a  lease  with  each  other  providing  that  said  corner  shall  be 
used  as  a  gasoline  filling  station;  that  defendants  have  sought 
to  procure  or  have  procured  an  illegal  permit  from  the  bureau  of 
fire  prevention  of  the  City  of  Chicago,  in  violation  of  said 
ordinance,  to  install  said  tanks  for  the  storage  of  gasoline  in 
connection  with  the  operation  of  a  pujlic  filling  station  on  said 
corner]  that  the  storage  of  gasoline  on  said  preaiises  and  the 
establishment  and  use  of  a  gasoline  filling  station  thereon  would 
greatly  increase  the  fire  hazards  of  said  theatre  "Duilding  and 
depreciate  the  value  thereof,  and  would  also  greatly  injure  and 
depreciate  the  business  and  diminish  the  profits  of  plaintiff 
Patio  Theatre  Company  conducted  in  said  building.  Plaintiffs 
ask  tiiat  defendants  be  enjoined  from  installing  a  gasoline  filling 
station  and  any  tank  or  tanks  for  t^ie  storage  of  gasoline  or  other 
inflammable  liquids  on  said  corner  lot. 

Defendant  Phillips  Petroleum  Company  filed  an  answer 
denying  that  it  has  attempted  or  is  atoempting  to  procure  an  illegal 
permit  from  the  City  of  Chicago;  denying  that  the  storage  of  gasoline 
and  the  use  of  a  gasoline  filling  station  on  the  premises  of  defend- 
ant Village  Homebuilders,  Inc.,  would  increase  the  fire  hazard  to 
the  building  of  plaintiff  Irving-Austin  Building  Corporation  and 
depreciate  its  value;  and  denying  that  the  use  of  a  gasoline  filling 
station  on  said  premises  would  depreciate  the  business  and  diminish 
the  profits  of  plaintiff  Patio  Theatre  Company.  The  answer  of 
defendant  Village  Homebuilders,  Inc.,  is,  in  substance,  the  saoe 
as  that  of  defendant  Phillips  Petroleum  Company. 

It  appears  from  the  evidence  introduced  before  the  master 
that  the  building  owned  by  plaintiff  Irving-Austin  Building  Cor- 
poration runs  east  and  west  on  Irving  Park  road,  from  6000  Irving 
Park  road  to  6012,  and  runs  north  and  south  on  North  Austin  avenue 
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from  4000  North  Austin  avenue  to  4018,  The  building  is  three 
stories  high  and  contains  a  theatre,  stores,  offices  and  apart- 
ments. The  theatre  faces  Irving  Park  road  and  has  a  capacity  of 
1,500  seats.  The  west  boundary  line  of  the  building,  in  which 
the  moving  picture  theatre  is  located,  is  within  200  feet  of  the 
east  boundary  line  of  the  vacant  property  of  defendant  Village 
Ilomebuilders,  Inc.,  the  distance  from  the  west  line  of  the  building 
to  the  line  of  the  vacant  lot  being  I3I  feet.  About  800  to  1,000 
people  attend  the  theatre  on  each  week  day  and  on  Saturdays  and 
Sundays  the  attendance  is  2,500  to  3,000  for  the  two  days.  About 
300  children  go  to  the  theatre  on  e^^ch  week  day,  save  Saturday,  when 
400  attend,  and  1,500  attend  on  Sundays.  Most  of  the  people  attend- 
ing the  theatre  come  from  the  west.  It  is  a  retail  store  neighbor- 
hood. The  theatre  patrons  have  been  in  the  habit  of  parking  their 
automobiles  upon  the  vacant  property  of  defendant  Village  Home- 
builders,  Inc.  '  ■*' 
Plaintiffs  cgilled  as  a  witness  Ernest  H.  Lyons,  a  real 
estate  broker  and  appraiser  in  Chicago  for  forty  years.  He  testi- 
fied that  he  was  familiar  with  the  district  in  question  and  that 
he  had  twice  examined  the  properties  involved  in  the  proceeding; 
that  the  intersection  of  Irving  Park  road  and  North  \ustin  avenue 
is  a  "stop  intersection.'*  After  describing  the  properties,  the 
witness  testified  that  the  value  of  che  Irving-Austin  Building  and 
the  ground  is  $250,000;  that  in  his  opinion  the  location  of  a 
gasoline  filling  station  on  the  vacant  lot  of  defendant  Village 
Homebuilders,  Inc.,  "would  be  detrimental  and  would  reduce  the 
cash  market  value  of  the  theatre  property  *  *  *  about  10  per  cent;" 
that  a  gasoline  filling  station  on  said  defendant's  property  would 
reduce  the  amount  of  business  done  by  the  Patio  Theatre  Company 
because  it  "would  have  a  tendency,  in  my  opinion,  to  deter  children 
from  being  sent  to  the  theatre  alone,  or  ;ould  add  an  impediment  to 
their  freedom  and  safety  in  getting  to  the  theatre  and  would  result 
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in  a  very  modei'ate  but  a  redaction  of  revenue  tx)  the  theatre;"  that 

"noise  and  fumes"  incidental  to  the  operation  of  a  filling  station 

"would  be  detrimental  to  the  theatre;"  that  the  theatre  is  equipped 

with  a  ventilatii^  system  by  v/hich  air  is  pumped  into  the  theatre 

"and  if  smoke  or  fumes  or  any  odor  was  contiguous  to  the  theatre. 

It  would  come  in,  in  my  opinion  through  that  ventilating  system  and 

also  there  would  be  an  increase  I  think  in  fire  hazard.  ^ hile  it 

might  not  be  directly  reflected  in  an  increase  in  insurance  rates, 

there  would  be  an  increase  in  fire  hazard  and  there  would  be  an 

obstacle  to  tae  normal  development,  access  to  the  property  by  these 

children.  That  about  covers  it."  Upon  cross-examination  the  witness 

stated  that  he  was  unable  to  cite  any  instance  where  a  filling  station 

located  within  200  feet  of  a  theatre  had  depreciated  the  value  of  the 

theatre  or  depreciated  the  business  or  attendance  at  the  theatre;  that 

the  ventilating  system  of  the  theatre  receives  air  through  ducts  on 

feet 
the  roof,  which  is  about  thirty-fivc^^from  the  ground  level,  and  that 

there  are  two  or  three  ducts  running  north  and  south  about  in  the 

center  of  the  roof. 

On  belialf  of  defendants,  albert  J.  Schorsch  and  Louis  L. 
Schorsch,  officers  of  defendant  Village  Homebuilders,  Inc.,  testified 
that  Mlliam  Michalopoulos,  an  officer  in  the  Irving-Austin  Building 
Corporation  and  Patio  Theatre  Corporation  discussed  with  Albert  J. 
Schorsch  a  proposed  lease  of  defendant's  property  to  plaintiffs,  to 
be  used  for  parking  purposes  by  the  patrons  of  the  theatre,  but  that 
no  lease  was  entered  into  because  plaintiffs  objected  to  a  can- 
cellation clause  which  Schorsch  insisted  should  be  inserted  in  the 
lease;  that  Michalopoulos  requested  permission  to  use  defendcint's 
property  as  a  parking  lot  for  the  automobiles  of  the  patrons  of  the 
theatre,  and  Schorsch  grantea  the  request. 

Defendants  called  as  a  witness  George  R.  Hanson,  a  realtor, 
I   builder  and  appraiser,  who  has  had  extensive  experience  in  the  matter 
of  appraising  property  of  all  kinds.  The  witness  testified  that  he 
was  familiar  with  the  district  in  question;  that  he  had  examined  the 
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property  Involved  in  the  proceedings  a  fev^  days  before  giving  his 
testliaony;  that  in  his  opinion  the  proposed  gasoline  filling 
station,  if  erected  on  the  nor thee st  corner  of  Irving  Park  road 
and  North  McVicker  avenue,  would  not  ''appreciate  or  depreciate 
the  value  of  the  property;"  that  the  proposed  gasoline  filling 
station  on  the  vacant  property  %ould  elljainate  the  possible  use 
of  the  land  for  additional  stores,  thereby  stabilizing  the  rent 
level  of  the  present  stores  in  plaintiff's  building;  that  in  his 
opinion  "pedestrians  would  be  perfectly  safe  w&UcLag  to  and  from 
in  front  of  the  gasoline  station;*  that  a  gas  filling  station  at 
the  point  in  question  would  not  in  any  manner  affect  the  patronage 
of  the  theatre;  that  such  a  station  i»ould  not  be  hazardous  to 
children  passing  the  st  tlon  for  the  purpose  of  attending  the 
theatre;  that  he  based  his  opinion  upon  his  observation  of  other 
theatres^  such  as  the  Gateway  theatre,  which  has  a  large  parking 
space  to  the  west  of  the  property;  the  Granada  theatre,  with  a 
large  parking  spece  to  the  south  of  the  property  and  a  large 
filling  station  IJO  feet  south  with  entrances  at  the  driveway  of 
the  parking  space  within  twenty  feet  of  the  entrance  of  the  theatre; 
the  Lake  theatre^  which  has  a  large  parking  space  to  the  east  of 
the  property  and  a  filling  station  within  sixty  feet  of  the  property, 
with  driveways  over  the  sidewalk  . Ithin  sixty  feet  of  the  theatre; 
that  he  had  served,  for  the  assessors,  as  chairman  of  the  valuation 
committee  for  th»  northwest  side  for  the  recent  quadrennial  land 
assessment  values.  Upon  cross-examination  the  witness  stated  that 
he  did  not  believe  that  the  erection  of  a  gas  filling  station  on 
the  ground  would  have  any  effect  on  the  fire  hazard  of  the  theatre; 
tliat  the  erection  of  a  gas  filling  station  does  not  increase  the 
fire  hazard  nor  the  insurance  rate;  tliat  he  does  not  believe  that 
fumes  from  the  gasoline  of  a  station  located  upon  the  vacant  property 
would  affect  the  air  in  the  theatre  in  the  least;  that  he  had  examined 
the  air-cooling  system  in  the  tneatre  in  question;  thr t  it  draws  the 
air  in  from  the  roof;  that  in  his  opinion  the  air  could  not  be  con- 
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taminated  at  the  height  of  thirty-five  feet  above  the  level  of  the 
ground  upon  which  a  filling  station  is  standing;  that  he  appraised 
the  Belpark  theatre,  which  had  a  gasoline  filling  station  about  200 
feet  away  from  it. 

At  this  point  the  attorneys  stipulated  that  the  insurance 
rates  on  the  theatre  building  would  not  be  increased  by  reason  of 
the  erection  of  the  gas  filling  station. 

Defendants  called  Fred  J.  Harlow,  a  combustion  engineer 
employed  by  defendant  Phillips  Petroleum  Company,  who  testified 
that  he  had  been  engaged  in  the  combustion  engineering  field  for 
thirty-nine  years;  that  he  was  familiar  vith  the  natural  action  of 
gasoline  fumes  arising  from  vent  pipes  in  a  service  station;  that 
the  gasoline  fumes  coming  out  of  a  vest  pipe  of  a  service  station 
are  immediately  dissipated  into  the  air;  that  he  was  familiar  with 
the  gas  carbon  monoxide  that  comes  from  the  vent  of  an  automobile. 
The  witness  was  asked  the  following  questions  and  made  the  following 
answers  to  them:   "Q«  In  the  present  case,  Mr.  Harlow,  it  is  proposed 
to  locate  a  service  station  on  the  northeast  corner  of  Irving  Park 
and  McVicker  Avenue.  There  is  a  theatre  located  on  the  east  end 
of  that  block  on  the  north  side  of  Irving  Park  Road,  There  Is 
testimony  in  this  case  that  the  distance  from  the  east  line  of  the 
lot  upon  which  the  service  station  is  proposed  to  be  located  to  the 
center  of  the  theatre  is  approximately  110  feet  and  that  the  vent 
system  whereby  fresh  air  is  sucked  Into  the  theatre  is  in  the  center 
of  this  building  running  north  and  south.  In  your  opinion,  as  a 
petroleum  engineer,  vi/o;U.d  carbon  monoxide  gas  escaping  from  auto- 
mobiles reach  and  enter  the  building  located  as  I  have  Just  statedt 
A,  It  would  not,  that  is,  in  any  quantities.  We  all  have  to  admit 
that  the  gas  has  a  characteristic,  that  any  gas  that  is  exhausted 
we  will  say,  from  a  vent  pipe  of  an  automobile,  is  there,  but  it  is 
immediately  diffused  with  air  to  the  point  where  even  analysis  by 
very  precise  machines  in  the  streets  will  not  show  you  any  appreciable 
amount  of  carbon  monoxide.  If  this  werenH  true,  if  carbon  Jionoxide 
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was  so  dangerous  on  Michigan  /iVenue  or  one  of  these  streets  in  the 
evening,  we  would  all  be  falling  over  like  flies  with  ears  one  right 
behind  the  other  going  up  the  street.  So,  I  should  say  that  no 
appreciable  carbon  monoxide  would  enter  that  building,  Q,  jVould 
there  be  any  danger  to  the  occupants  of  that  theatre  from  what 
small  amount  of  carbon  monoxide  might  get  into  the  theatre?  A. 
Absolutely  no.  The  average  housewife  probably  has  more  carbon 
monoxide  in  her  kitchen  when  she  puts  a  cold  teakettle  of  water 
on  the  gas  burner  for  tne  first  few  minutes,  because  the  chilling 
of  the  flame  by  the  cold  teakettle  will  probably  produce  more  carbon 
monoxide  than  ever  will  be  around  that  building,  Q.  In  your  opinion, 
under  the  same  circumstances,  would  there  be  any  danger  to  the 
occupants  of  the  theatre  from  gasoline  fumes  —  No,  Q.  —  which 
might  get  into  that  ventilating  system,  in  that  way?  A,  Any 
gasoline  —  if  we  would  say  th£.t  the  gasoline  fumes  were  concentrated 
to  an  extent  they  would  be  hazardous,  —  they  are  about  2-1/2  to  3 
times  as  heavy  as  air,  but  they  are  imL.ediately  dissipated.  That 
Is  the  definition  of  a  gas.  The  gas  will  always  occupy  the  space 
that  it  is  put  into;  in  otner  words,  one  cubic  foot  of  carbon 
monoxide  gas  tries  to  occupy  the  universe  when  it  is  turned  out  of 
a  pipe.  In  other  words,  the  molecular  action  of  the  particles  of 
gas  imniediately  try  to  fill  the  whole  universe,  in  other  words,  if 
we  take  one  thiaible  full  of  gas  and  put  it  in  this  room,  in  a  very 
few  seconds  the  particles  of  that  thimble  full  of  gas  would  be  in 
every  corner,  Q,  And  have  you  made  such  tests  yourself  as  to 
gases?  A.  That  is  the  rule  of  gases,  the  law  of  gases.  They  will 
always  occupy  the  space  they  are  put  in,  the  same  as  the  air  occupies 
it,"  Upon  cross-examination  the  v.itness  testified  that  it  is  the 
tendency  of  gases  to  immediately  spread  around  and  that  they  are 
dissipated  to  some  extent  because  they  are  mixed  with  the  air; 
that  the  more  fumes  that  are  in  the  air  the  more  the  air  is  filled 
with  gas J  that  a  city  has  more  gas  fumes  of  various  kinds  than  the 
country  has;  that  the  farther  the  gas  spreads  the  weaker  it  gets. 
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and  the  closer  you  get  to  a  place  v/here  they  come  from  the  more 
concentrated  they  are,  H,  i,  Dldule,  city  manager  of  the  Phillips 
Petroleum  Company,  testified  tiiat  he  estimated  that  100  cars  a  day 
would  enter  the  proposed  filling  station;  that  on  Friday,  August 
16,  194-0,  between  the  hours  of  2  p,  m,  and  6  p,  m.,  and  between 
the  hours  of  6tl5  Po  m.  and  9  p.  m«,  he  cliecked  the  motorized  traffic 
that  crossed  the  intersection  of  Irving  Park  road  and  North  Austin 
avenue;  that  7#764  verucles  traveled  east  and  west  on  Irving  Park 
road,  and  2,067  vehicles  traveled  north  and  south  on  Worth  Austin 
avenue . 

The  master  found,  inter  alia^t 

"Second.  That  the  plaintiff  Irving -Austin  Building  Cor- 
poration, a  corporation,  owns  a  certain  parcel  of  land  located  upon 
the  premises  situated  at  the  Northwest  corner  of  West  Irving  Park 
Road  and  North  Austin  Avenue,  in  Chicago,  being  Kos,  6000  to  6012 
W,  Irving  Park  Hoad  and  Nos,  4002  to  4018  North  Austin  Avenue, 

"Tblrjl.  That  the  plaintiff.  Patio  Theatre  Company,  a 
corporation,  has  been  for  the  past  ten  years,  and  is  now  operating 
a  theatre  upon  the  property  of  plaintiff^  Irving-Austin  Building 
Corporation, 

"Fourth.  That  the  defendant.  Village  Homebuilders,  Inc., 
a  corporation,  o?ms  the  premises  situated  at  the  Northeast  corner 
of  West  Irving  Park  Road  and  North  McVickers  avenue,  which  premises 
are  vacant. 

"Fifth.  Tliat  to  the  west  of  the  premises  of  plaintiff, 
Irving -Austin  Building  Corporation,  are  three  stores  on  two  twenty- 
five  foot  lots,  and  imiuediately  west  of  these  stores  lies  the 
piece  of  vacant  property  ©f  defendant.  Village  liomebuilders.  Inc., 
a  corporation, 

"Sixth.  That  on  to  wit  December  I6,  1939,  defendant. 
Inc., 
Village  Homebuilders,  a  corporation,  executed  a  lease  for  its 

premises  to  defendant,  Phillips  Petrolexim  Company,  for  a  gasoline 
filling  station. 
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"Seyenthj  That  the  boundaries  of  the  premises  of  Village 
Homebuilders,  Inc.,  a  corporation,  are  witMn  200  feat  of  the  lot 
or  plot  of  ground  of  plaintiff,  Irving-Austin  Building  Corporation, 

"Eighth.  That  there  is  now  in  full  force  and  effect  in 
the  City  of  Chicago,  an  ordinance  of  s^id  City,  being  Section  127-5 
of  the  i  Municipal  Code  of  Chicago  as  adopted  August  30,  1939,  which 
said  section  is  in  words  as  follows: 

"•127«r5«  No  tank  for  the  storage  of  flammable  liquids  shall 
be  installed  in  any  lot  or  plot  of  ground  where  any  of  the  boxmdaries 
of  any  such  lot  or  plot  of  ground  are  within  tv/o  hundred  feet  of  the 
nearest  boundary  of  any  lot  or  plot  ©f  ground  used  for  a  school, 
hospital,  church  or  theater, 

"'No  person  siiall  locate,  construct,  or  maintain  any  filling 
station  in  connection  with  which  there  is  installed  any  tank  for  the 
storage  of  flamoiable  liquids  on  any  lot  or  plot  of  ground  v/itiixjut 
first  obtaining  the  written  consents  of  the  property  owners 
representing  the  majority  of  the  total  frontage  in  feet  of  any  lot 
OP  plot  of  ground  lying  wholly  »t   in  part  within  lines  one  hundred 
and  fifty  feet  distant  from  and  parallel  to  the  boundaries  of  the 
lot  or  plot  of  ground  upon  which  said  taril:  is  to  be  installedj 
provided,  however,  that  for  the  purpose  of  this  section  oiily  the 
frontage  of  any  such  lot  or  plot  of  ground  or  that  part  of  the 
frontage  of  any  pt.rt  of  such  lot  or  plot  of  ground  as  comes  within 
the  one  hundred  and  fifty  foot  limit  herein  prescribed  shall  be  con- 
sidered}  and  provided,  further,  that  any  and  all  petitions  contain- 
ing such  consents  of  property  owners  shall  be  based  on  and  contain 
the  legal  description  of  the  property  affected,  and  that,  for  the 
purposes  of  this  section,  whenever  the  lot  or  plot  of  ground  in 
which  such  tank  is  to  be  installed  is  in  any  shape  other  than  a 
rectangle  the  one  hundred  fifty  foot  limiting  line  aforementioned 
shall  not  exceed  in  distance  one  hundred  and  fifty  feet  from  any 
point  in  the  boundaries  of  such  lot  or  plot  of  ground, 

"* These  provisions  shall  not  be  applicable  to  the  installa- 
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tion of  a  tank  containing  any  of  the  oils  referred  to  In  Section 
51-2  when  sach  oils  are  to  be  used  in  connection  with  garages  or 
manufacturing  plants  where  such  oils  are  incidental  to  the  business 
conducted  or  oils  used  for  fuel  purposes,  and  when  sold  to  customers 
of  such  garages  op  plants  are  dispensed  from  portable  tanks  or  from 
pumps  located  Inside  of  the  premises  not  accessible  directly  from 
the  street  or  from  an  open  driveway, 

"'Except  as  otherwise  permitted  by  chapters  51  and  129 
of  this  code,  storage  of  flami^able  liquids  shall  be  outside  of 
buildings . ♦ 

"Kinth.  That  filling  stations  and  gasoline  tanks  in 
connection  therewith  have  become  necessary  to  city  life  and.   are 
not  nuisances,  per  se. 

"Tenth.  That  the  storage  of  gasoline  upon  the  premises 
of  defendant.  Village  Homebullders,  Inc.,  a  corporation,  and  the 
establishment  and  use  of  a  gasoline  station  thereon  would  not  in- 
crease the  ^iro  hazards  of  the  theatre  building  above  described, 

"Eleventh,  That  the  storage  of  gasoline  upon  the  premises 
of  defendant.  Village  Homebullders,  inc.,  a  corporation,  and  the 
establishment  and  use  of  a  gasoline  station  thereon,  would  not 
depreciate  the  value  of  the  building  of  plaintiff,  Irving-Austin 
Building  Corporation,  nor  would  it  injure  or  dapreciate  the  business 
of  plaintiff.  Patio  Theatre  Company, 

"Twelfth.  That  the  plaintiffs  would  not  suffer  any 
special  damage  by  virtue  of  the  proposed  installation  of  a  gasolizue 
station  and  any  tanks  for  the  storage  of  gasoline  or  other  inflam- 
mable liquids  upon  the  premises  hereinabove  described." 

The  master  recomfi:ended  that  a  decree  be  entered  dismissing 
the  complaint  for  want  of  equity.  Thereafter  certain  objections 
filed  by  plaintiffs  to  the  luaster's  report  were  overruled. 

Defendants  contend  that:  "!•  The  court  erred  in  sus- 
taining plaintiffs'  exceptions  to  the  Master's  report,  2,  The 
court  erred  in  overruling  the  Master's  report  that  plaintiffs 
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would  not  suffer  special  damages,  3,  *  *  «  in  overruling  Master's 
finding  *that  filling  stations  and  gasoline  tanks  in  connection 
therewith  iiave  become  necessary  to  city  life  and  not  nuisances, 
per  se^»  4,  *  *  *  in  overruling  the  Master's  finding  'that  the 
establishment  and  use  of  a  gasoline  filing  station  thereon  would 
not  increase  the  fire  hazard  of  the  theatre  building  above  described, » 
5.  *  *  *  in  overruling  Master's  finding  'that  the  storage  of  gasoline 
upon  the  premises  of  defendant.  Village  Homebuilders,  Inc.,  a  cor- 
poration, and  the  establishment  and  use  of  a  gasoline  filling  station 
thereon,  would  not  depreciate  the  value  of  the  building  of  plaintiff, 
Irving-Austin  Building  Corporation,  nor  would  it  injure  or  depreciate 
the  business  of  plaintiff.  Patio  Theatre  Company,'  6,  *  *  *  in 
decreeing  that  a  writ  of  injunction  issue  against  defendants* 

Defendants  strenuously  contend  that  under  the  pleadings, 
the  evidence  and  the  law  plaintiffs  failed  to  make  out  a  prima  facie 
case  that  a  violation  of  the  ordinance  in  question  would  work 
special  and  irreparable  injury  to  them,  and  that  the  trial  court 
erred  in  sustaining  plaintiffs'  exceptions  to  the  master "s  report 
and  in  entering  the  decretal  judgment;  that  even  if  it  could  be 
assumed  that  plaintiffs  made  out  a  prima  facie  case  under  the  plead- 
ings, the  evidence,  and  the  law,  nevertheless,  plaintiffs  failed  to 
prove  by  a  preponderance  of  the  evidence  that  they  will  suffer  special 
or  irreparable  injury  to  their  real  estate  or  business.  After  a 
careful  consideration  of  the  pleadings,  the  evidence,  and  the  law, 
we  are  satisfied  thi.t  both  contentions  are  meritorious* 

The  law  is  well  established  that  the  enforcement  of  city 
ordinances  is  not  one  of  the  functions  of  a  court  of  chancery  and 

that  an  injunction  will  not  be  issued  to  restrain  a  mere  violation 
of  a  city  ordinance}  that  the  enforcement  of  an  ordinance  of  any  city, 
village  or  town  organized  under  the  law  of  this  State  is  vested  in 
the  municipality  enacting  such  ordinance.  In  Joseph  v.  vtieland  Dairy 
Co,,  297  111.  574,  the  court  said  (p.  579 )»  "^tie  rule  is  thoroughly 
established  thtrt  equity  will  not  entertain  jurisdiction  and  issue  an 
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ant 

injunction  unless  the  complala  shows  that  he  will  be  injured  if 

relief  is  not  granted,  and  the  allegations  must  be  clear  and  distinct 
that  substantial  injury  will  be  sustained,  (Allott  v.  American 
Strawboard  Co.f  237  111.  55 1   Springer  v.  l^alters^  139  id,  419.) 
A   private  citizen  cannot  call  upon  a  court  of  equity  to  enjoin  an 
injury  threatened  to  purely  public  rights,  (Springer  v.  l.alterSf 
supyftj  City  of  Chicago  v.  Union  Building  Ass»n.  102  111.  379.) 
So  he  cannot  maintain  an  action  at  law  for  a  public  nuisance  unless 
he  has  been  personally  injured,  and  in  such  case  the  special  injury 
is  the  gist  of  the  action^i  and  ujiless  it  is  alleged  and  proved  there 
can  be  no  recovery.  (McDonald  v,  Enelishj.  85  111,  232,)  A  court 
of  equity  will  not  at  the  suit  of  an  individual  restrain  the 
threatened  violation  of  an  ordinance  regulating  the  erection  of 
buildings  where  the  injunction  is  sought  merely  for  the  enforcement 
of  the  ordinance  and  not  because  of  special  damage  to  the  individual, 
but  where  it  is  shown  that  in  addition  to  the  violation  of  the 
ordinance  the  erection  will  work  special  and  irreparable  injury  to 
the  property  of  the  individual  he  may  obtain  relief  by  Injunction," 
(Italics  ours,) 

Filling  stations  are  not  nuisances  per  se.  ( Continental 
111.  Bank  &   Trust  Co.  v.  Standard  Oil  Co..  257  HI.  App,  425,  4-30 j 
Mitchell  V.  '^engelewski^  259  Hi.  -^-PP*  433.)  The  use  of  automobiles 
in  the  United  states  has  become  so  general  that  filling  stations  are 
now  public  necessities  and  they  are  found  in  evei»y  city,  town  and 
hamlet,  and  on  every  highway.  The  ordinances  of  the  City  of  Chicago 
regulating  the  erection  and  maintenance  of  filling  stations  are  so 
stringent  that  the  stations  are  neither  a  menace  to  the  health  of 
the  community  nor  to  property  located  near  them.  The  evidence  in 
the  instant  case  shows  that  the  erection  of  a  filling  station  does 
not  increase  the  insurance  rates  on  buildings  near  it.  If  it  in- 
creased the  fire  hazard,  it  is  certain  that  the  rates  would  be  in- 
creased. Even  in  downtown  Cliicago  filling  stations  are  everywhere, 
even  within  large  buildings.  The  evidence  shows  that  there  are 
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filling stations  within  200  feet  of  several  of  the  largest 
theatres  in  Chicago, 

As  to  the  charge  that  the  proposed  filling  station  would 
depreciate  the  value  of  the  building,  witness  Lyons,  testifying 
for  plaintiffs,  stated  that  the  location  of  a  gasoline  filling 
station  on  the  lot  in  question  v/ould  reduce  the  cash  market  value 
of  the  theatre  propert7  about  ten  per  cent.  The  witness  was  unable, 
however,  to  cite  an  instance  where  a  filling  station  located  within 
200  feet  of  a  theatre  had  depreciated  the  value  of  the  theatre  or 
diminished  the  business  of  or  the  attendance  at  the  theatre^ 
although  it  appears  from  the  evidence  that  a  filling  station  is 
located  within  200  feet  of  a  number  of  large  theatres  in  Chicago 
and  it  is  a  matter  of  common  imowledge  that  there  are  filling 
stations  witiiln  200  feet  of  several  of  the  largest  downtown 
theatres.   Itness  Hanson,  testifying  for  defendants,  stated  that 
the  proposed  filling  station  would  neither  appreciate  nor  depreciate 
the  value  of  plaintiff's  building;  that  tixe  proposed  gasoline  station 
would  eliminate  the  possible  use  of  defendant's  land  for  additional 
stores,  thereby  stabilizing  the  rent  level  of  the  stores  in  plain- 
tiff's building.  The  master,  who  saw  the  witnesses  and  heard  the 
testimony,  found  that  the  establishment  and  use  of  the  proposed 
gasoline  station  would  not  depreciate  the  value  of  the  building 
of  plaintiff  Irving-Austin  Building  Corporation. 

As  to  the  charge  that  the  filling  station  would  "greatly 
injure  and  depreciate  the  business  of  the  plaintiff  Patio  Theatre 
Company  conducted  in  said  building  and  diminish  its  profits":  The 
only  evidence  offered  by  plaintiffs  to  support  this  charge  is  that 
of  the  witness  Lyons,  who  testified  that  the  proposed  gas  filling 
station  would  reduce  the  amount  of  business  done  by  the  Patio 
Theatre  Company  because  it  "would  have  a  tendency,  in  my  opinion, 
to  deter  children  from  being  sent  to  the  theatre  alone,  or  vwuld 
add  an  impediment  to  tiielr  freedom  and  safety  in  getting  to  the 
theatre  and  would  result  in  a  very  moderate  but  a  reduction  of 
revenue  to  the  theatre,"  Defendants  offered  evidence  in  rebuttal 
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of  this  testimony.  In  our  opinion  the  argument  that  the  proposed 
filling  station,  with  an  expectancy  of  serving  a  hundred  automobiles 
every  twenty-four  hours,  would  have  a  tendency  to  prevent  children 
living  west  of  the  station  from  going  to  the  theatre  is  an  idle 
one.  Children  who  live  east  and  south  of  the  theatre  are  confronted 
with  cars  when  going  to  the  theatre.  It  is  significant  that  plain- 
tiffs were  perfectly  willing  to  lease  the  vacant  lot  of  defendant 
for  a  parking  space  for  the  use  of  the  patrons  of  the  theatre.  As 
a  matter  of  fact,  no  one  passing  along  upon  a  sidewalk  is  embarrassed 

by  the  fact  that  a  filling  station  is  located  near  the  sidewalk, 

a 
Where^filling  station  is   located  upon  a  corner  it  is  a  common 

custom  for  people  to  make  a  short  cut  across  the  filling  station 

lot. 

Plaintiffs  claim  that  smoke,  fumes  and  odors  incidental 

to  the  operation  of  a  filling  station  "would  be  detrimental  to  the 

theatre,"  The  sole  witness  plaintiffs  called  in  support  of  this 

claim  was  Mr,  Lyons,  who  did  not  claim  to  have  any  special  knowledge 

as  to  the  action  of  gasoline  fumes,  and  his  testimony  on  the  subject 

is  of  the  most  general  character.  Upon  cross-examination  he  admitted 

that  he  was  un.,.ble  to  cite  any  instance  where  a  filling  station 

located  within  200  feet  of  a  theatre  had  depreciated  the  value  or 

business  of  the  theatre  or  the  attendance  at  the  theatre.  Hanson, 

the  real  estate  expert  and  appraiser,  called  by  defendants,  testified 

that  the  fumes  from  the  gasoline  of  a  proposed  station  located  upon 

the  vacant  property  in  question  would  not  contaminate  the  air  drawn 

into  the  theatre  by  the  air-conditioning  system,  and  he  gave  his 

reasons  for  so  concluding.  But  in  addition  to  the  testimony  of 

Hanson  defendants  called  Fred  J.  Harlow,  an  expert  upon  the  subject 

of  gas  fumes,  who  testified  that  no  appreciable  carbon  monoxide  that 

might  come  from  the  vent  pipe  of  the  proposed  filling  station  or 

the  vent  pipe  of  an  automobile  at  the  station  would  enter  the 

theatre  building  through  the  air-conditioning  system.  It  is  clear 
that  plaintiffs  did  not  prove  by  a  preponderance  of  the  evidence 
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that  the  air  in  the  theatre  proper  would  be  contaminated  if  a  filling 
station  with  an  expectancy  of  one  hundred  cars  every  twenty-four  hours 
were  erected  upon  the  vacant  lot,  and  it  is  hard  to  take  plaintiffs' 
contention  seriously  in  view  of  the  fact  that  thousands  of  automobiles 
pass  in  front  and  to  the  side  of  the  theatre  daily,  and  that  every 
minute  or  two  automobiles  are  compelled  to  stop  in  front  of  and  at 
the  side  of  the  theatre  because  of  the  stop  light  signal  at  the  inter- 
section of  Irving  Park  road  and  North  Austin  avenue.  Because  of  this 
condition  the  theatre  atawjiyiiy  already  has  noises,  fumes  and  odors 
Infinitely  greater  than  could  possibly  arise  by  reason  of  the  proposed 
filling  station.  Moreover,  as  we  have  heretofore  stated,  plaintiffs 
desired  to  lease  defendant's  vacant  ground  as  a  parking  place  for  the 
autos  of  their  patrons. 

Plaintiffs  contend  that  "the  theatre  was  among  those  desig- 
nated by  the  ordinance  [first  paragraph  of  Section  127-5  of  the 
Municipal  Code  of  Chicagol  as  having  such  an  interest  as  to  require 
frontage  consents,"  and  that  a  violation  of  such  provision  of  the 
ordinance  is  such  a  special  damage  to  plaintiffs  as  warrants  relief 
by  injunction.  It  is  sufficient  to  say  as  to  this  afterthought  con- 
tention that  plaintiffs »  complaint  contains  no  allegation  regarding 
frontage  consents  and  no  such  issue  figured  in  the  trial  of  the 
cause,  Plaintifs  argue  that  their  "special  and  particular  damage 
resulting  from  the  proposed  loc&tion  of  the  gas  tanks  is  shown  by  the 
clear  purpose  of  the  ordinance  to  protect  the  theatre  from  such  damage,* 
and  that  "it  is  well  established  that  a  violation  of  rights  so  estab- 
lished by  ordinance  is  such  a  special  damage  to  the  person  injured  as 
to  warrant  relief  by  injunction,"  Plaintiffs'  argument  proceeds  upon 
the  tixeory  that  when  they  proved  the  ordinance  and  the  proposed 
K^  violation  of  the  same  by  defendants  the  law  presumes  that  they  will 
suffer  special  damages  if  the  filling  station  is  established.  The 
law  that  governs  this  case  is  announced  in  Joseph  T.  »leland  Dairy  Co.. 
supra,  wherein  the  court  plainly  states  that  to  sustain  a  complaint  to 
restrain  the  alleged  threatened  violation  of  an  ordinance,  the  plaltt- 
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tlff  must  allege  and  prove  that  such  violation  will  v/ork  special 
and  irreparable  injury  to  him.  Furthermore,  the  court  states 
(p»  579) »   "*  *  *  t^e  special  injury  is  the  gist  of  the  action, 
and  unless  it  is  alleged  and  prored  there  can  be  no  recovery. 
(McDonald  v.  English.  85  111.  232.)"  In  Klumpp  v.  ghoads^  3^2  Ill» 
412,  the  court  said  (p.  4l6):  "A  private  citizen  cannot  maintain 
an  action  to  restrain  a  public  nuisance  unless  he  is  particularly 
and  specially  injured  in  a  manner  distinct  from  the  injury  suffered 
by  him  in  common  with  the  public  at  Itrge,  Joseph  Vp  Wieland 
Dairy  Co..  297  111,  574- j  Hoyt  v.  MeLaug:hlinj  2^0  id.  442."  The  rule 
stated  in  Joseph  v^  IVj.e3.find  Daj.ry  Co.  has  never  been  changed  nor 
modified,  to  our  knowledge,  by  our  Supreme  court.  The  several  cases 
cited  by  plaintiffs  in  support  of  their  position,  when  carefully 
analyzed,  do  not  change  Dor  modify  the  law  stated  in  Joseph  v«  , 
Wieland  Dairy  Co. 

After  a  careful  consideration  of  this  appeal  we  have 
reached  the  conclusion  taat  the  chancellor  erred  in  sustaining  the 
exceptions  to  the  master •s  report,   Ve  cannot  help  but  feel  that 
if  the  proposed  filling  station  would  constitute  a  menace  to  the 
health  or  comfort  of  the  theatre  patrons,  or  if  it  would  work  a 
serious  injury  to  the  business  or  property  of  plaintiffs,  their 
able  counsel  would  have  established  such  facts  by  satisfactory 
evidence.  They  have  not  done  so. 

The  decretal  judgment  of  the  Circuit  court  of  Cook  county 

is  reversed  and  the  cause  is  remanded  vdth  directions  to  the  trial 

court  to  dismiss  plaintiffs*  complaint  for  want  of  equity. 

DECRETAL  JUDGMENT  REVl^RSSD  AND  CAUSE 
REMANDED  ^i^ITH  DIRECTIONS  It)  DISMISS 
COIiPLAlNI  FOR  WANT  OF  EQUITY. 

Sullivan  and  Friend,  JJ,,  concur. 
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G.  EARL  GRINDLf  and  AN^^L^^' 


IL  FROM  CIRCUIT  COURT 
OP  COOK  COUNTY. 


MR,  PRESIDiIg  justice  SCANLAN  delivered  the  OPIIilON  OF  THE  COURT* 
On  October  17,  1940,  Anna  L,  Grindle  and  G,  Earl  Grindle, 
defendants  in  the  above  entitled  cause,  filed  a  motion  in  the  nature 
of  a  writ  of  audita  guerela.  ^fter  certain  proceedings  in  the  trial 
court  the  following  order  was  entered  on  November  2^,  1940 :  "The 
motion  of  defendants  herein  filed  October  16,  1940  supported  by 
affidavits  and  the  reply  of  plaintiff  thereto  filed,  both  being 
fully  considered,  plaintiff's  motion  to  strike  said  motion  of  defend- 
ants is  hereby  allowed  and  same  said  motion  of  defendants  is  deniede" 
Defendants  appeal  from  that  order* 

The  following  is  defendants*  verified  motion: 
"Now  come  iinna  L.  Grindle  and  G,  Earl  Grindle,  defendants 
in  the  above  entitled  cause,  *  *  ♦  and  move  the  Court  to  satisfy 
the  judgment  entered  in  the  above  entitled  cause  on  June  6,  1932, 
by  operation  of  law,  to-wit: 

"That  on  December  1,  1933,  -^ojosl   L,  Grindle  and  G.  Earl 
Grindle  filed  their  voluntary  petitions  in  bankruptcy;  that  on 
April  23,  1934  the  petitioners  and  the  defendants  were  discharged 
in  bankruptcy  under  an  act  of  Congress  and  that  the  supposed  cause 
of  action  was  not  in  any  respect  of  any  such  debts  or  debt  as  are 
or  is  by  the  said  act  excepted  from  the  operation  of  a  discharge  in 
bankruptcy.  That  the  said  debt  aforementioned  was  duly  scheduled 
and  notice  was  duly  given  in  accordance  with  the  Statute  in  such 
cases  made  and  provided.  That  the  said  Anna  L.  Grindle  and  G»  Earl 
Grindle  who  are  the  defendants  in  this  cause  are  the  same  persons 
who  were  the  petitioners  in  bankruptcy  in  the  District  Court  of  the 
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United  States,  Northern  District  of  Illinois,  Eastern  Division, 

causes  #54^47  and  $54548* 

^That  an  execution  was  issued  on  said  Judgment  on  the  6th 
day  of  September,  1939,  Sheriff's  number  1978,  That  the  said 
execution  was  inequitable  in  that  it  subjected  the  defendants  to 
embarrassment  and  was  made  the  basis  of  a  Creditor's  Bill  despite 
the  fact  that  said  Anna  L,  Grindle  and  G*  Earl  Grindle  were  dis- 
charged in  bankruptcy  from  the  said  claim* 

"Wherefore  these  defendants  move  the  Court  to  declare  the 
said  Judgment  of  June  6,  1932  as  being  satisfied  by  operation  of  lawj 
that  it  recall  and  quash  the  said  execution  entered  in  the  above 
entitled  cause  and  declare  the  same  null  and  void  and  to  hold  for 
naught  any  rights  which  may  have  accrued  by  virtue  of  the  said 
issuance  and  to  grant  to  the  said  defendants  a  perpetual  restraining 
order  against  any  action  whatsoever  looking  toward  the  collection  of 
the  Judgment  entered  in  the  above  entitled  cause  as  of  June  6,  1932," 

Plaintiff  filed  a  W9t%i9n   to  strike  the  aforesaid  motion, 
which  avers,  inter  alia^  that  the  motion  of  defendants  does  not 
present  any  legal  ground  upon  which  the  relief  as  requested  therein 
could  be  granted,  because  the  discharge  in  bankruptcy  therein 
referred  to  did  not  and  does  not  release  the  defendants  in  law 
from  the  decree  entered  against  them  on  June  6,  193«^>  for  the  sum 
of  $33,600,62  and  costs  of  suit,  because  "(a)  The  decree  was  a 
liability  for  obtaining  the  property  of  the  Plaintiff  by  false 
pretenses  or  false  representations,  and  (b)  in  addition,  was  created 
by  the  fraud  of  the  defendants  while  acting  in  l   fiduciary  capacity 
toward  the  plaintiff,  and  therefore,  was  a  liability  not  discharge- 
able in  bankruptcy,"  Defendants  treated  plaintiff's  motion  as  an 
answer  to  their  motion  and  filed  a  reply  to  it,  which  states: 
"First:  (a)  That  the  decree  and  Judgment  were  based  upon  a 
Stipulation  of  the  parties  which  was  in  fact  an  accord  and  satisfac- 
tion; that  one  of  the  conditions  of  the  stipulation  was  the  entry  of 
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a  judgment  for  Thirty  three  Thousand  Six  Hundred  Dollars  and 
slzty-two  cents  and  that  subsequently  this  judgment  was  discharged 
in  bankruptcy  as  set  forth  in  the  defendants*  Motion,  (b)  That  the 
alleged  fraud  on  the  part  of  the  defendants  was  not  created  while 
acting  in  a  fiduciary  capacity  and  was  therefore  a  liability  dis- 
chargeable in  bankruptcy,  as  to  the  Second,  these  defendants  say 
that  a  discharge  in  bankruptcy  suspends  the  right  of  action  on  a 
Judgment  but  does  not  destroy  the  jadgment  creditor's  right  to 
revive  his  judgment.  Further,  that  the  plaintiff  is  entitled  to 
a  revival  of  judgment  but  is  not  entitled  to  an  execution  looking 
toward  the  collection  of  the  said  judgment,  for  that  the  judgment 
is  dischargeable  in  bankruptcy," 

Upon  the  hearing  of  defendants*  motion  before  the  trial 
court  the  parties  proceeded  to  trial  upon  the  assumption  that  an 
issue  of  fact  had  been  made  by  the  pleadings.  Defendants  intro- 
duced a  certificate  of  the  clerk  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of  Illinois,  Eastern 
Division,  certifying  that  Anna  L,  Grindle  was  discharged  in  bank- 
ruptcy on  April  23,  1934}  that  on  that  date  she  had  been  duly 
adjudged  a  bankrupt  and  discharged  from  all  duties  and  claims  which 
existed  on  December  1,  1933*  "excepting  such  debts  as  are  by  law 
exempted  from  the  operation  of  a  discharge  in  bankruptcy."  (Italics 
•urs«)  A  like  certificate  was  introduced  on  behalf  of  defendant 
G,  Earl  Grindle,  The  parties  orally  stipulated  in  this  court  that 
plaintiff  did  not  appear  in  the  bankruptcy  proceedings.  From  a 
record  of  the  proceedings  before  the  trial  court  in  the  instant 
case  we  find  that  on  May  20,  1932,  Judge  Burke  entered  an  inter- 
locutory decree  in  the  above  cause,  in  which  the  report  of  Master 
in  Chancery  Doyle,  to  whom  the  cause  had  been  referred,  was  con- 
firmed. The  decree  found  that  in  September,  1927,  plaintiff, 
Hannah  E,  Dewes,  was  the  owner  of  the  following  property:  Two 
parcels  of  land  worth  approximately  $210,000,  four  mortgage  notes 
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aggregating  in  amount  s6o,000,  first  mortgages  aggregating  in 
amount  $11,500,  a  building  lot,  some  cash,  and  certain  cemetery- 
stock;  that  she  was  then  forty— seven  years  old;  that  she  was 
stupid,  vacillating,  reticent,  wavering,  helpless,  mentally 
incompetent,  entirely  ignorant  of  business,  and  possessing  no 
business  sense  or  judgment;  that  defendant  Grindle  was 
untruthful,  deceitful,  shrewd,  confident,  ruthless,  bold, 
persistent,  resourceful,  and  a  conniver;  that  he  was  possessed 
of  great  salesmanship  ability;  that  in  October,  19 27,  shortly 
after  he  became  acquainted  with  plaintiff  and  after  he  bribed  her 
neighbor  and  adviser  they  persuaded  plaintiff  to  agree  to  pay 
$23,000  for  a  brick  bungalow  which  Grindle  was  to  build  on 
her  lot  and  which  he  later  admitted  was  worth  only  $13,000; 
that  shortly  thereafter  plaintiff's  adviser  and  Grindle 
persuaded  her  to  permit  the  latter  to  collect  the  $6o,000 
mortgage  and  after  he  and  her  adviser  had  been  paid  $1,000 
by  the  owner  of  the  property  for  their  efforts  in  his  behalf 
Grindle  and  plaintiff's  adviser  persuaded  her  to  compromise 
the  mortgage  obligation  for  $40,000;  that  Grindle  took  in 
payment  on  the  said  building  contract  one  of  the  $15,000 
notes  of  the  $60,000  mortgage  and  after  plaintiff  had  been 
paid  the  compromise  amount  Grindle  coerced  plaintiff  into 
paying  him  the  full  $15,000;  that  he  also  persuaded  her  to 
pay  him  the  $8,000  balance  duB  on  the  contract  three  years 
before  it  was  due  and  long  before  the  building  was  completed; 
that  in  April,  I928,  he  further  persuaded  her  to  give  hia 
$5,000,  and  in  May,  I928,  he  persuaded  her  to  give  hia  aa 
additional  $2,000;  that  in  June,  I928,  he  persuaded  her  to 
sell  him  part  of  her  land,  worth  $120,000,  for  $100,000,  and 
that  he  gave  her  in  payment  two  equities  worth  less  than  IX^j^OOO 
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and  his  unsecured  note  for  $88,000,  due  in  ten  years;  that 
in  July,  1928,  he  caused  her  to  convey  to  him  and  Anna  L#     | 
Grindle,  his  vdfe,  as  joint  tenants,  her  remaining  land, 
worth  $90,000,  and  to  turn  ovor  to  him  first  mortgages  worth 
$11,500  and  some  cemetery  stock,  and  also  persuaded  her  to 
cancel  all  of  his  obligations  to  her,  viz.,  the  payments  of 
$5,000  and  $2,000,  respectively,  and  his  note  for  $88,000, 
and  to  reconvey  to  him  the  two  equities  which  had  been  con- 
veyed to  her;  that  as  a  result  he  became  possessed  ef  all  her 
property  except  the  bungalow  and  some  cash,  and  that  he  gave 
her  in  return  only  a  writing,  prepared  and  executed  by  him- 
self, in  which  he  stated  that  he  would,  for  himself,  his 
heirs,  executors,  administrators  or  assigns,  pay  to  plainp- 
tiff  the  sua  of  $5^0  per  month  during  her  entire  life*  The 
decree  further  foundt 

w*  ♦  ♦  that  finally  Or indie  at  all  times  dominated 
and  controlled  and  influenced  her  and  that  she  was  mentally 
incompetent  to  understand  the  ruinous  acts  she  was  performing 
for  the  benefit  of  Grindle  and  his  wife,  and  also  was  so  mentally 
deficient  so  far  as  business  dealings  were  concerned  that  she 
did  not  understand  any  of  the  things  she  did  and  that  her 
judgment  was  so  unsound  that  none  of  her  transactions  with 
Grindle  were  acts  of  sound  judgment;  that  she  reposed  complete 
and  unreasoning  confidence  in  Grindle  and  obeyed  him  even  after 
she  had  been  informed  of  the  true  nature  of  his  conduct  toward 
her,  and  that  Grindle  took  from  her  without  consideration  all 
of  her  property  described  in  the  amended  bill;  and  under  the 
representation  that  he  was  acting  as  her  agent  and  advisor 
in  whose  pretended  fidelity  she  could  safely  entrust  her 
Interests  and  her  fortune,  and  that  in  all  the  circumstances 
he  was  at  least  her  agent  ex  maleficio. 


,Jl  janaA  Mb  ffllii  ai  \9vaeo  o:^  tosi  feeejifso  Bii  ^SS^I  ,\Ii;Xi  xil 
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XXXtfJ^H^f  .  •Xijai-iii   io  HI  >eLBii  exW  lol 
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ifetlw  saolioiida&ri  leri  lo  SjCtox  m/oanx/  os  saw  ;tii8ai3ii)i;(, 
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biiiwoj-  ^^oiiDJi  'to  t-'XL'o.-n  etci;'  fosMiolal  ii9®d'  bad  oria 

XliJ  floi:tai9ijiaaoo  ;ti/ad;lXw  -isxi  jFoi'i  3ioo;?  eXMiiv  J-fidJ-  ba&  ,i9j1 

8itU  lefciLt/  Mis  iXXlcf  beba&siB  ed:^  at  b»cfit029j&  ^leqooq  iBd  lo 

ioaivbf>  i>aa  ^asao  lexi  ai^  anWoB  i:«w  'Hi  i^^ii.l  aoli^ia^eoiqei 

lari  ^fsific^ae  \l9'i&a  nXxfoD  sfla  xJlX^  xrsiaiq  ©aonlw  iiJ: 

ti&osLBJzmjo'Lio  orid"  XXe  a.2  ^oiuf.tiol  leri  Sos  «^e»isd-isi 
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''That  said  Grindle  did  not  show  any  reason  or  justification 
or  explanation  to  even  indicate  that  such  transactions  were  fair; 
»  «  « 

"That  the  so-called  annuity  agreement  is  a  sham  and  is 
unconscionable,  *  ->  *  That  finally  the  so-called  annuity  agreement 
was  merely  an  unsecured  declaration  tiiat  Grindle  would  pay  and  was 
a  failure  of  consideration  for  the  property  for  which  it  was  given; 
that  it  amounts  to  nothing  hut  the  declaration  and  not  the  binding 
promise  of  Grindle^  who  on  every  prior  transaction  had  overreached 
and  deceived  Hannah  Dewes,  and  tiiat  even  if  he  had  intended  to  and 
did  pay  such  annuity  it  v>ould  have  been  an  unconscionable  transaction 
by  reason  of  its  unfairness  in  the  circumstances;  that  said  annuity 
agreement  is  liiarked  'Not  Negotiable  •  evidently  fap  the  purpose  of 
preventing  it  from  falling  into  other  hands,  and  for  the  purpose  of 
thus  keeping  it  secret;  and  further  because  Grindle  coald  always 
persuade,  dominate  and  control  Hannah  Dewes,  bat  could  not  expect 
to  impose  upon  any  normally  intelligent  person  to  whom  she  might 
negotiate  or  offer  to  negotiate  her  so-called  rights  to  an  annuity, 

*    it    it 

"(a)  That  ia  the  circumstances  there  was  a  fiduciary  re- 
lationship at  all  times  between  Hannah  £•  Dewes  and  defendant  G» 
Earl  Grindle,  and  later  ^irs,  Anna  Grindle;  that  the  first  transaction 
was  made  possible  by  the  conduct  of  Grindle  in  secretly  obtaining 
Wolter  as  his  agent  to  introduce  Hannah  Dewes  to  Grindle  and  to 
forward  the  bungalow  deal,  and  this  made  Grindle  the  agent  of 
Hannah  £,  Dewes  and  in  all  subsequent  l^ransactions Grindle  was  her 
agent;  that  this  fiduciary  and  agency  relationship  continued  to 
the  end,  Grindle  acting  as  agent,  advisor  and  pretended  lawyer  and 
friend  in  drawing  the  will  and  documents,  etc.,  and  in  such  agency 
and  fiduciary  relationship  the  burden  was  on  defendants  to  show 
the  transactions  were  fair;  that  they  did  not  so  show;  that  the 
evidence  is  overwhelmingly  to  the  contrary, 

"(b)  That  even  if  there  were  no  fiduciary  or  agency  re— 


t 

*  -K-    * 

Ejaw'  Mfi  ^aq  alxfow  slfeolaij  ifsfi;?'  nol;?si«I»€rj  osiioec-ixif  /ib  x-t«^'iSi^  saw 
3ftlfcii2c{  9fi;r  :^Qn  Me  nolcTjslElsefo  e^  ^sd  3fli«l:f«a  o^  tifxiiiafciii  iTi  i&fii 
£i£U  ocf  fc'jftfie^'Jil  &fici  ad  '  *aci;l^  kiJi  43©vY©(i  ilaoctiH  b^ifXen&b  ban 

lo  9£oq7«ft[  Btii  i©l  xi^nel'Ivs   'sXcfiiWoS^M  J-oK*   f>»aisu>ti*  si  jaemefeoafi 

lo  ©aoqixfCf  ©rf;f  lol  bn*:   ^sfjngil  aeii^o  otfU  jjBJtLLal  isoil  ^l  SfllJ«»veiq 

Bxjswis  fcli-'Gc   ';l]:.jzx'i-'    saifBoeGf  isrld'ija'l  feaa  ^ct&icseg  ^x  aoiqaei  awl* 

J^osqxs  t«J  fclijoc  Svd  ^c.Q-^^Q.  liiitsixzh  loiiaoo  forui  a;lsaiffiob  ^9i)fii;;ai9q 

trials:  &iiz  Efori?,   oJ^  iio£".i;'Ci  ;tneyill©d'nx  xjiliamioii  vi*  tsf^u  »eoqfcii  o^ 

*  *  # 

,0  ;^ii«il)n0'i9b  foflis  a»ws>Ci  ,H  itsfliiiBH  n«©w;f&tf  esmIj  ix&  ^»  qXn'aaoid'jsX 

xioicfoiiajatBid"  i^aixl  odi  SbA^   i&lbatifj  muia  ,B*Ji;i  lacJ^eX  im&  ^^ibalnH  ItaS 

;iniixia&<So  ^Xd'^^o©?.  at  eXbciiiJ  lo  iKJbaoo  eeii  \4  sXcfleao*!  o&«ffi  asw 

0^  iji3  »Iftai*it)  oil^  t&w&C  ii&mmii  9ovt>o-xi£il  od-  dsxesd  aJbial  as  ^ectXoW 

lo  Jnoge  sdS  Ql'DatiO  ©bam  siilct  laxfi   ^l(i^:ib  woXMsmrd  i»M;/  fcirfwiol 

led  8B«  elmJ^iOeHoiJ-oaaxiartJ  ;radiip9saxre  XX«  aX  £»m  e««6G  .iil  iLijruiiili 

o;l   beiiifl^noo  qiJiaiioXifiX&i  X9A*3'3  Iiicib  \i:&Xo£;bx'i  aJtxU  ^tajUJ    |jjii&Sj£ 

bos  i»v»'®-I^  t'efefiec)r«nq  £ui£  iioaxvOB   ^in^^is  sa  aalass  sXbctnO  ^Jbc©  ©jU 

XOaesis  d9M  til  &nB  t.9:^«^'   ,Hiv^n&&u:/oo£>  bas  XXlw  sxld*  staXwA'zl)  nX  ttaeX'i'l 

w«ie  o;J   a;Jc^fcns'i95  «o  e«w  Jieb-aKf  «9fi;i  qXiiaixoiJ   It-i  xn£loijr£>X1  Jttfut 

«iW  ctijxli    jwofiB  02  ioa  bib  x^^  d'jciiJ    ^iXsl  b'j.&w  aaoi5o»ifcxi«i.t  Sil^ 

»Yi*i^^"oo  s^^  o-i  xiS^XinXeriwisvo  8X  ©oneblve 
-'i'T  Tftovas  TO  Y'i«Xouf)Xl  on  sisw  aisiiij  IX  fl9V9   j'siIT  (d)" 
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latlon&blp^  the  circumstances  show  uiidue  Influence,  domination 
and  control  by  G,  Earl  Grindle  ovv^r  weak,  inexperienced,  unintelli- 
gent and  helpless  Hannah  B,  Dew«S|  that  she  was  incapablt  of  under- 
standing the  various  transactions  and  that  Grindle  had  an  undue 
influence  over  her,  which  was  exerted  in  business  transactions  to 
his  benefit  and  her  loss;  that  in  such  case  the  burden  is  on  defend- 
ant to  show  that  such  influence  was  not  abused;  that  defendant  has 
not  so  shown;  that  the  evidence  is  overwhelmingly  to  the  contrary 
and  that  out  of  such  transactions  Hannah  E,  Dewes  by  stages  gave 
her  fortune  to  defendant  upon  documents  lacidLng  Ia  any  consideration 
or  at  least  wholly  inadequate  consideration. 

'*(c)  That  each  of  the  narrated  transactions  was  important 
to  Hannah  E.  Dewes,  and  the  last  one,  the  most  important  in  her  life; 
that  any  normal,  reasonable  person  capable  of  understanding  same 
would  have  given  these  serious  consideration  and  received  counsel 
from  friends,  relatives  or  legal  advisors,  but  Hannah  E,  Dewes 
took  none  of  these  ordinary  precautions,  but  entered  blindly  and 
alone  into  the  various  transactions  with  G.  Sari  Grindle;  that  this 
influence  of  said  Grindle,  or  this  subservience  she  had  to  him,  made 
it  his  duty  not  to  overreach  or  defraud  her  or  dea},  unfairly  with 
her;  that,  nevertheless,  each  transaction  and  particularly  the  last 
transaction  of  the  annuity  agreement  was  of  such  character  that  no 
reitlonal  person  comprehending  the  nature  thereof  would  have  done  as 
Hannah  S,  Dewes  did,  and  no  fair  or  conscionable  man  would  have 
permitted  her  to  do  as  Grindle  permitted  her  to  do,  even  if  he  had 
not  actually  persuaded  her  into  these  disastrous  acts;  that  the  un- 
fairnevs  thereof  accompanies  each  transaction  and  Increases  as  the 
transactions  Increase,  and  finally  culminates  in  what  cannot  be 
denied,  i.e,,  that  G»  Earl  Grindle  and  Anna  Grindle  were  acquiring 
a  great  fortune  while  Hannah  E.  Dewes  was  losing  herSo^ 

The  decree  orders  that  the  deeds  from  plaintiff  to  defend- 
ants and  the  certificates  of  title  shall  be  cancelled  and  the  title 
to  the  lands  reestablished  and  confirmed  in  plaintiff;  that  the 
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»rid  darid   ^IlidnXaXq  at  b9snllaoo  b£i&  beiiciXdadsesi  ■i.ta&l  edi  oi 


-8- 

be 

cause^pereferred  to  the  master  in  ciiancery  to  determine  the  time 

when  the  moneys  and  securities  had  been  turned  over  to  the  defend- 
antj  and  the  amounts  of  the  same;  and  to  ascertain  the  excess  over 
its  fair,  cash,  market  value  that  plaintiff  had  paid  for  the 
bungalow,  and  that  the  fees  of  the  master  in  chancery,  $2,926»60, 
be  taxed  as  costs  against  defendants.  On  iiay  31,  1932,  plaintiff 
and  defendants,  by  their  respective  attorneys,  entered  into  the 
following  stipulation: 

"It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  to  the  above  entitled  cause  by  their  respective  counsel, 

"I.  That  the  report  of  Master  in  Chancery,  William  A« 
Doyle,  may  be  at  once  filed  in  the  office  of  the  Clerk  of  the 
Circuit  Court  of  Cook  County,  Illinois,  and  may  be  confirmed  by 
the  Court,  the  right  of  the  defendants  to  object  and  except 
thereto  being  hereby  expressly  waived, 

"2«  That  the  Court  may  enter  a  decree  in  accordance 
with  the  findings  of  said  report  and  recommendations  of  the  Master 
in  Chancery* 

"S*  That  the  Court  may  in  its  decree  find  and  order  the 

following  account  between  the  complainant  and  the  defendants t 

"Due  from  the  defendants,  G,  Earl  Grindle  and  Anna 
L,  Grindle  to  Hannah  £•  Dewes,  complainants 

"To  cash  fraudulently  obtained  by  G,  Earl  Grindle 
and  Anna  L*  Grindle,  froa  the  complainant  under 
building  contract  dated  October  8,  192? $10,000.00 

"To  Interest  thereon  from  February  1,  1928,.,. »  2,083«33 

"To  cash  fraudulently  obtained  by  the  defendants, 
G«  Earl  Grindle  and  Axutia  L.  Grindle  from  the 
complainant  as  a  loan. «•  5,000 .00 

"To  Interest  thereon  from  April  16,  I928 989*59 

"To  cash  fraudulently  obtained  by  G,  Earl  Grindle 
and  Anna  L,  Grindle  from  the  complainant  as  a 
loan 2,000  ,00 

"To  interest  thereon  from  May  9,  I928 389  •44- 

"To  cash  wrongfully  obtained  by  G.  Earl  Grindle 
and  /inna  L,  Grindle  from  the  complainant,  being 
the  value  of  certain  mortgage  securities,  the 
property  of  the  complainant $11,500»00 


adJ^  oial  b^ieias  ^^sx^on  i  xtad;?  xo   ^a^njatmcl-^iv  bxia 
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if;j-2j.v  .)  auolJ-Bfcnsjaatoof;*!  bus  d-ioqsi  bias  lo  agnibn^l  »£l;?  jdl^iw 

t^isooBiiQ  aX 

/X'n.'v":   ."      '    .  ■  si,  oX" 

QO.OOO^         » .ii«oi   «  i-.»   J*ijsiiij..lqKH30 
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..   •  -      ,   ,,  ,  ^n,o 

00*001',  II.' , ,. 
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"lo  interest  thereon  from  July  6,  I928..... $  2,148,26 

$34,110.62 

"Credit— By  cash  paid  to  Hannah  E»  Dewes... ,         510»00 

"Total $33,60^0,62 

"That  there  is  due  from  the  defendants,  G,  Earl  Grindle 
and  Anna  L,  Grindle  to  the  complainant  the  svua  of  Thirty-three 
Thousand  Six  Hundred  and  62/100  Dollars  and  Judgment  of  the  court 
in  said  decree  may  be  entered  for  said  amount  and  the  costs  of 
tl:^  suit, 

"4,  That  the  defendants  will  herewith  deliver  to  the 
complainant  the  Torrens  Certificates  of  Title  affecting  the 
premises  described  in  the  bill  ef  complaint  and  the  deeds  con- 
veying said  premises  by  the  complainant  to  the  defendants, 

"In  consideration  of  the  execution  of  this  stipulation 

the  complainant,  notwithstanding  the  findings  of  said  report  and 

of  the  provisions  of  any  decree  that  may  be  entered  herein,  does 

hereby  waive  any  right  to  have  issued  or  enforced  under  the  decree 

to  be  entered  pursuant  to  said  report,  any  writ  of  execution  against 

the  bodies  of  the  defendants,  G«  Earl  Grindle  and  Anna  L,  Grindle, 

or  either  of  them,  also  waiving  any  right  to  the  issuance  of  any 

writ  of  capias  ad  satisfaciendum,  and  such  waiver  shall  be  made  a 

part  of  the  finding  and  order  of  the  Court  in  the  said  decree, 

"Dated:  May  31st,  A.  D,  I932, 

"Edwin  D,  Lawlor, 

Solicitor  for  the  Complainant. 

"Rose  &  Symmes, 

Solicitors  for  Defendants." 

On  Juae  6,  1932,  Judge  Burke  entered  a  final  decree  ia  this 
cause.  It  is  a  very  lengthy  one  and  for  the  purposes  of  this  appeal 
it  is  sufficient  to  state  that  it  contains  all  of  the  findings  of 
the  prior  decree.  It  recites  the  stipulation  of  the  parties  and 
then  finds  that  the  deeds  of  conveyance  had  been  fraudulently 
obtained  from  plaintiff,  declared  them  null  and  void,  and  ordered 


5S75o^;i£l • .  * » X-'-5* oT" 

Oder  o:^   'i^r/xXol;  d^Sifi'  -di  ^BifL     ,■!»•• 


-noo  absit 


»£>io€>b  9ricf  rtafcmf  oeoiolas  10  besfe&i.  &v&£i  o:i  ddsjii  Xblsh  a>vxaw  x<^^*©^ 


B  obam  ocf  XIaas 


t?il£  ^C«M  jfo9:fda" 


•JtfiJ-  ill  eeioei)  XivnJtl  &  bsioSno  e;i  .  ^  ^t)  «out  fio 
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that  certificates  of  title  which  had  been  issued  by  the  registrar 
of  titles  of  Cook  county  to  defendant  be  declared  null  and  void 
and  cancelled*   The  decree  approves  and  confirms  the  report  of 
Master  in  Chancery  Doyle,  It  concludes  as  follows:  •*It  is  there- 
fore ordered^  adjudged  and  decreed  that  the  complainant^  Hannah  S* 
Deiresy  do  have  and  recover  from  the  defendants^  G,  Earl  Grindle  and 
Anna  L,  Grindle,  under  and  by  virtue  of  the  findings  of  this  decree ^ 
the  sum  of  Thirty  Three  Thousand  Six  Hundred  and  62/100  Dollars 
$33,600,62,  together  with  the  costs  of  this  suit,  including  the  fees 
and  costs  of  William  A.  Doyle,  Master  in  Chancery,  which  are  hereby 
fixed  at  the  sum  of  Two  Thousand  Four  Hundred  Twenty-Six  and  60/IOO 
$2,426#60,  and  that  execution  may  issue  therefore,  provided,  however, 
that  for  good  cause  shown  to  the  Court,  and  by  stipulation  between 
the  parties,  no  %Tit  of  execution  against  the  bodies  of  the  defend- 
ants, G,  Earl  Grindle  and  Anna  L,  Grindle,  or  either  of  them,  or  any 
writ  of  capias  ad.  satisfaciendum  issue  under  this  decree."  (Italics 
ours.)  The  decree  bears  upon  its  face  the  followingj  "APPKOVED: 
WILLIAM  A.  DOYLE  Master  in  Chancery  ROSE  AND  SYM^ES  Sol*  for 
defts,  EDi^N  D.  LAWLOR  Sol,  for  Compl." 

Defendants  contend  that  "the  judgment  or  decree  of  June  6, 
1932,  is  the  result  of  an  accord  and  satisfaction  by  the  parties; « 
that  "the  judgment  or  decree  is  based  on  an  accord  and  satisfaction 
by  the  parties,  and  as  such  is  dischargeable  in  bankruptcy^"  and  they 
argue  that  "there  was  and  is  an  accord  and  satisfaction  in  the  case 
at  bar;  and  that  the  effect  of  the  accord  and  satisfaction  was  a 
merger  of  the  original  claims  and  that  a  judgment  was  entered  on 
compromise  agreement  which  was  sanctioned  by  the  Court^  which  made 
final  the  legal  and  expressed  stipulation  of  the  parties.  That  such 
a  judgment  as  per  stipulation  was  a  judgment  against  the  property 
only,  of  the  defendants,  and  that  such  judgment  was  dischargeable 
in  bankruptcy;  *  *  ♦  that  the  judgment  in  the  case  at  bar  is  an 

ordinary  money  judgment  based  upon  the  stipulation  and  agreement 
of  the  parties,  and  that  the  ordering  part  of  the  decree  of  June  6, 
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1932^  makes  no  finding  of  fact  which  vrould  form  the  basis  of  a 
decree  based  on  fraud,  but  on  the  other  hand,  expressly  orders 
that  n»  execution  shall  issue  against  the  bodies  of  the  defendant 
debtors,"  Throughout  their  brief  defendants  persist  in  stating 
that  the  stipulation  ef  the  parties  constituted  an  accord  and  satis** 
faction  of  plaintiff's  right  to  a  judgment  based  upon  fraud,  and 
that  the  decree  merely  carried  out  the  stipulation.  They  concede 
that  they  did  not  deliver  to  plaintiff  the  Torrens  certificates 
of  title  and  the  deeds  that  conveyed  the  premises  to  defendants, 
that  they  did  not  pay  the  amount  of  the  Judgment,  $33»600»62,  and 
that  the  bankruptcy  proceedings  were  brought  to  vdpe  out  the 
Judgment. 

Accord  and  satisfaction  requires  a  full  satisfaction  of 
the  accord,  but  defendants  contend  that  the  entry  of  the  judgment 
for  $33,600,62  constituted,  in  itself,  a  full  satisfaction  of 
plaintiff's  claims  that  were  based  upon  fraud,  'Ve  cannot  agree 
with  this  contention,  nor  can  we  agree  vdth  defendants '  contention 
that  the  stipulation  of  the  parties  provided  that  there  should 
be  "a  Judgment  against  the  property  only,  of  the  defendants,"  and 
that  the  Judgment  "is  an  ordinary  money  Judgment  based  upon  the 
stipulation  and  agreement  of  the  parties,"  The  decree  entered  on 
May  20,  19 3^ »  and  the  findings  therein  by  Judge  Burke,  were  based 
upon  the  report  of  Master  in  Chsjicery  Doyle,  If  the  parties  intended 
by  the  stipulation  that  there  should  be  only  an  ordinary  money  Judg- 
ment entered  in  the  decree  of  June  6,  1932,  why  did  they  provide 
in  the  stipulation  that  the  report  of  Master  Doyle  "may  be  confirmed 
by  the  Court,"  and  "that  the  Court  may  enter  a  decree  in  accordance 
with  the  findings  of  said  report  and  recommendations  of  the  Master 
in  Chancery?"  '-.'hy  did  the  stipulation  recite  that  the  $10,000  cash 
item  was  "fraudulently  obtained  by  G,  Earl  Grindle  and  Anna  L« 
Grindle,  from  the  complainant;"  that  the  $5*000  casia  item  was 
"fraudulently  obtained  by  the  defendants,  G,  Earl  Grindle  and  Anna 
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L,  Grindle  from  the  complainant  as  a  loan;"  that  the  $11,500  cash 
item  was  "^Tongfully  obtained"  by  defendants  from  plaintiff j  and 
why  did  the  stipulation  contain  the  provision  that  "the  complainant, 
notwithsti.nding  the  findings  of  said  report  and  of  the  provisions  of 
any  decree  that  may  be  entered  herein,  does  hereby  waive  any  right  to 
have  issued  or  enforced  under  the  decree  to  be  entered  pursuant  to 
said  report,  any  writ  of  execution  against  the  bodies  of  the  defend- 
ants," etc.?  (Italics  ours.)  If  the  judgment  order  to  be  entered 
in  the  decree  was  intended  by  the  stipulation  to  be  an  ordinary 
money  judgment  plaintiff  would  have  no  right  to  a  writ  of  execution 
against  the  bodies  of  defendants  and  there  would  be  no  necessity 
for  the  waiver  provision.  It  is  clear  that  the  able  and  experienced 
trial  judge  who  entered  the  interlocutory  decree  of  May  20,  1932, 
also  the  decree  of  June  6,  1932,  understood  from  the  stipulation 
that  a  fraud  judgment  was  to  be  entered,  and  in  accordance  with  the 
stipulation  he  approved  and  confirmed  the  report  of  Master  Doyle, 
and  the  findings  in  the  decree  as  to  fraudulent  conduct  of  defendants 
were  based  upon  the  master's  report.  It  v/ould  unduly  lengthen  this 
opinion  to  recite  the  many  findings  in  the  decree  of  June  6  to  the 
effect  that  defendants  obtained  from  plaintiff  money  and  property 
by  false  pretenses  and  representations  and  that  the  deeds  from 
plaintiff  to  defendants  were  obtained  by  fraud.  The  decree  finds 
that  there  was  a  fiduciary  relationship  at  all  times  between  plain?- 
tlff  and  defendants  and  that,  therefore,  the  burden  was  upon  defend- 
ants to  show  that  the  transactions  were  fairj  that  they  did  not  so 

but  that. 
show,^on  the  contrary,  the  evidence  overwhelmingly  proved  that  the 

transactions  were  not  fair.  The  decree  also  finds  that  defendant 

Anna  L,  Grindle  aided  her  husband  in  the  perpetration  of  the  various 

wrongs  against  plaintiff.  If  the  judgment  in  the  instant  case  was 

intended  as  merely  a  judgment  against  the  property  of  defendants, 

as  they  now  contend,  why  did  Judge  Burke  enter  the  kind  of  decree 

that  he  did?  A  fortiori,  why  did  defendants,  through  their  afele 

counsel,  approve  the  decree?  The  position  now  taken  by  defendants  ^ 
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is  the  result  of  an  afterthought.  They  argue  that  the  waiver  ty 
plaintiff  of  the  right  to  have  Issued  or  enforced  any  writ  of 
execution  against  the  bodies  of  the  defendants,  strongly  supports 
their  contention  that  the  judgment  is  an  ordinary  money  Judgment. 
We  find  no  merit  in  this  contention.  A  writ  against  the  bodies  of 
the  defendants  is  a  right  that  a  plaintiff  in  a  proper  case  may 
exercise  or  not,  as  he  sees  fit.  The  waiver  of  that  right  by 
plaintiff  did  not  in  any  way  change  the  character  of  the  decree 
that  was  entered. 

We  hold  that  the  Judgments  in  the  bankruptcy  court  did  not 
discharge  the  defendants  from  the  decretal  judgment  entered  against 
them  on  June  6,  1932,  and  if  we  are  right  in  so  holding  it  follows 
that  there  is  no  merit  in  defendants*  motion  in  the  nature  of  a 
writ  of  audita  querela.  It  would  be  a  serious  reflection  upon 
Justice  if  defendants,  in  view  of  their  dishonest  and  fraudulent 
conduct  toward  the  unfortunate  plaintiff,  were  allowed  to  prevail 
in  the  instant  proceedings.  In  explaining  why  they  consented  to 
the  provision  in  the  stipulation  that  plaintiff  waived  the  right  to 
have  issued  or  enforced  any  writ  of  execution  against  the  bodies  of 
defendants,  plaintiff's  counsel  state  that  the  cost  of  the  litigation 
(the  master's  fee  alone  amounted  to  $2,960.6o)  was  taking  what  little 
defendants  left  to  the  demented  plaintiff,  and  that  it  was  for  that 
reason  alone  that  they  consented  to  the  waiver  in  the  stipulation; 
that  "apparently  the  defendants  have  forgotten  their  grave  fears  of 
incarceration  for  their  misconduct  and  their  hmableness  as  expressed 
in  their  stipulation,  and  have  now  assumed  an  unbecoming  boldness," 
and  have  the  effrontery  to  ask  the  courts  to  relieve  them  from  paying 
anything  to  plaintiff* 

On  June  10,  1941,  defendants  filed  a  motion  in  this  court 
'for  leave  to  file  a  certified  copy  of  a  certain  order  entered  by 
Judge  Fisher  on  May  29,  1941.  The  motion  was  reserved  to  the 
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hearing  of  the  cause.  After  the  motion  was  made  counsel  for 

both  parties  agreed  that  the  said  order  was  no  longer  material 

to  a  determination  of  the  issues  upon  this  appeal.  The  motion, 

therefore,  will  be  denied* 

The  judgment  order  of  the  Circixit  court  of  Cook  county 

entered  November  25,  1940,  is  affirmed, 

JUDGMENT  ORDER  ENTERED 
NOVJSIBER  25,  1940,  AFFIRMED* 

Sullivan  and  Friend,  JJ«,  concur » 
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QINU  QHANLIE  and  LILLIAN 
GRAMLIS,      \ 

Uppelle<tfs,  -^^ 


LADISLAV  VALHA J 

/Appellant, 


PROM  CIRCtJrr 
CQURf  OP  COOK  COUKTY. 


MR.PRESIDING/ JUSTICE  SCAHLM  DELIVERED  THE  OPINION  OF  THE  COURT. 
Plaintiffs  sued  to  recover  daiaages  for  personal  injuries 
sustained  when  a  certain  automobile  in  which  they  were  sitting  was 
struck  by  an  automobile  driven  by  defendant.  A  jury  returned  a 
verdict  finding  defendant  guilty  and  assessing  Gina  Granlie»s 
damages  in  the  sum  of  $600  and  Lillian  Granlie»s  damages  in  the 
sum  of  $^,  The  Jury  answered  "Yes"  to  the  following  special 
interrogatory  submitted  to  them:  ^Did  the  defendant,  Ladislav 
Valha,  wilfully  and  wantonly  and  with  a  conscious  disregard  for 
the  rights  of  others  operate  Ms  automobile  on  January  30,  I938, 
80  that  he  dir  ctly  injured  the  plaintiffs,  Gina  Granlie  and 
Lillian  Granlie?"  A  motion  for  a  new  trial  was  overruled.  There- 
upon the  court  entered  the  following  Judgments:  "Therefore  it 
is  considered  by  the  court  that  the  plaintiff,  Gina  Granlie,  do 
have  and  recover  of  and  from  the  defendant,  Ladislav  Valha,  her 
said  damages  of  Six  Hundred  Dollars  in  form  as  aforesaid  by  the 
Jury  assessed.  It  is  further  considered  by  the  court  that  the 
plaintiff  Lillian  Granlie,  do  have  and  recover  of  and  from  the 
defendant,  Ladislav  Valha,  her  said  damages  of  Fifty  Dollars  in 
form  as  aforesaid  by  the  Jury  assessed  together  with  their  costs 
and  charges  in  this  behalf  expended  and  have  execution  therefor," 
It  will  be  noticed  that  the  Judgments  did  not  contain  a  finding 
that  malice  was  the  gist  of  the  action,  and  that,  therefore,  no 
writ  of  capias  ad  satisfaciendum  could  be  issued  in  the  cause, 
(See  Peiffer  v.  French^  376  111.  376, )  Whether  the  trial  court 
omitted  a  finding  in  the  Judgment  that  malice  was  the  gist  of  the 
action  inadvertently  or  intentionally  does  not  appear. 
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Certaln  facts  in  the  case  are  clear  and  undisputed,  Glna 
Granlie,  plaintiff,  lived  at  2243  Washington  boulevard.  Her  son 
Harold  is  the  husband  of  Lillian  Granlie,  plaintiff,  Washington 
boulevard  is  a  wide  thoroughfare  that  runs  east  and  west.  Only 
Tiestbound  traffic  is  allowed  upon  that  section  of  the  boulevard. 
On  January  30,  1938,  about  3:30  a.  m,,  Harold  Granlie  parked  his 
car  in  front  of  his  mother's  home,  on  the  south  side  of  the  boule- 
vard. The  two  plaintiffs  were  with  liim  in  the  car.  There  was  a 
car  parked  five  or  six  feet  behind  the  Granlie  car  and  there  was 
another  car  parked  about  twenty  feet  in  front  of  it.  At  the  tiiae 
of  the  accident  Harold  and  his  Y,lfe  were  saying  goodniight  t© 
Harold's  mother.  Just  before  the  accident  defendant  was  driving 
his  car  west  on  '.x shington  boulevard.  His  wife  and  Mr,  and  Mrs, 
Krueger  were  also  in  his  car  at  the  time.  Defendant  admits  that 
he  "side-SYdped"  the  car  that  was  parked  back  of  the  Granlie  car, 
th&t  he  then  struck  the  Granlie  car  and  pushed  It  forward  until  it 
struck  the  car  that  was  parked  twenty  feet  in  front  of  it,  but, 
he  testified,  that  as  he  was  proceeding  westward  a  westbound  machine 
drove  by  him,  swung  in  front  of  his  car,  and  that  either  the  rear 
bumper  or  th«  rear  fender  of  that  machine  hooked  on  to  the  front 
bumper  ©f  defendant's  car  and  threv/  it  to  the  left  and  against  the 
parked  car;  that  when  this  westbound  car  struck  his  front  bumper 
"it  naturally  threw  the  control  of  the  car  out  of  my  hands,  I 
didn't  know  what  happened,  and  the  car  swerved  toward  the  curb," 
Plaintiffs  introduced  evidence  that  at  the  time  of  the  occurrenee 
defendant's  car  was  the  only  one  proceeding  v/estward. 

Defendant  contends  (1)  "There  is  no  evidence  to  support 
the  charge  that  defendant  was  negligent  or  that  he  failed  to  keep 
his  automobile  under  proper  control,"  (2)  "There  is  no  competent 
evidence  to  support  the  charge  that  defendant  was  in  a  state  of 
intoxication."  (3)  "There  is  no  evidence  to  support  the  charge 
that  defendant  operated  his  automobile  at  a  high  and  dangerous  rate 
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of  speed,"  The  argument  in  support  of  these  contentions  proceeds 
upon  the  assumption  that  plaintiffs*  evidence  Is  practically  worth- 
less and  that  defendant's  evidence  as  to  the  facts  should  be  taken 
as  true.  Defendant  assumes  in  his  argument  that  his  qhjc   was  struck 
\)Y  another  car  and  that  he  was  thereby  driven  into  the  parked  cars, 
^s  we  hare  stated,  plaintiffs  introduced  evidence  to  the  effect  that 
the  only  car  on  the  street  at  the  time  of  collision,  other  than 
those  parked  at  the  curb,  was  defendant's  car.  It  was  the  province 
of  the  Jury  to  determine  the  credibility  of  the  witnesses  and  the 
weight  that  should  be  attached  to  their  testimony,  and  their  ver- 
dict and  answer  to  the  special  interrogatory  show  clearly  that 
they  did  not  believe  the  testimony  for  defendant.  Plaintiffs  intro- 
duced evidence  to  the  effect  that  defendant  appeared  to  be  intoxi- 
cated iiauediately  after  the  accident.  Defendant  introduced  evidence 
to  the  effect  that  he  vas  not  intoxicated  and  that  he  had  not  taken 
any  intoxicating  liquor  that  night.  Intoxication  or  drunkenness  is 
a  fact  which  may  be  proven  as  other  facts  are  proven,   "hether  or 
not  defendant  was  intoxicated  was  a  question  of  fact  for  the  Jury, 
After  a  careful  consideration  of  all  of  the  evidence  we  see  no  good 
reason  why  the  jury's  findings  should  be  disturbed.  As  to  the  con- 
tention that  "there  is  no  evidence  to  support  the  charge  that 
defendant  operated  his  automobile  at  a  high  and  dangerous  rate  of 
speed:"  "The  general  rule  is  that  a  party  has  the  right  to  prove 
an  alleged  fact  by  direct  or  circumstantial  evidence,"  ( Gardner 
V,  Railway  Agency.  274  111,  4pp,  626,  63I.)  Harold  Granlie  testi- 
fied that  defendant's  car  hit  the  car  back  of  Granlie 's  with  a 
"crash;"  that  defendant's  car  hit  his  car  with  a  "bang"  and  pushed 
his  car  forward  until  it  bumped  into  the  car  ti^»enty  feet  in  front 
of  his  car;  that  defendant's  car  pushed  Granlie 's  left  rear  wheel 
over  the  curbstone,  which  was  about  six  inches  high,  and  up  on  the 
parkway,  breaking  Granlie 's  whole  rear  axle,  the  trunk,  and  the  axle 
housing;  that  the  collision  was  so  great  that  the  seat  he  was  sitting 
on  was  broken  and  the  back  of  the  seat  was  bent  back  seven  inches; 
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that  right  after  the  accident  the  front  bumper  of  defendant's 
car  was  hanging  on  one  boltj  that  the  left  front  of  that  car 
was  torn  loose,  Lillian  Granlie  testified  that  when  defendant's 
car  crashed  into  the  Granlie  car  "the  impact  was  so  terrific  I 
hit  the  top  of  the  car  and  fell  over  my  husband  and  hit  my  head 
up  against  the  windshield,"  Arnie  anger,  who  lived  at  2243 
Washington  boulevard,  testified  that  he  was  in  bed  at  the  time 
of  the  accident  and  that  he  "was  awakened  by  the  terrific  crash;" 
that  he  went  downstairs  and  looked  at  the  different  carsj  that 
Granlie »s  car  was  damaged  in  the  rear  as  well  as  the  front;  that 
it  had  been  driven  into  the  car  that  was  parked  up  ahead  and 
Granlie 's  bumper  became  entangled  with  the  bumper  of  that  car  so 
that  they  were  not  able  to  force  them  apaxt  until  they  got  a  plank 
and  lifted  up  one  of  the  cars.  Defendant  testified  that  after  the 
accident  he  found  the  bumper  of  his  car  behind  his  car;  that  the 
front  bumper  on  the  Granlie  car  was  interlocked  with  the  machine 
that  was  parked  ahead  of  it.  The  jury  were  warranted,  under  all 
the  circumstances,  in  finding  that  def  ndant  was  traveling  at  a 
high  rate  of  speed  at  the  time  of  the  accident. 

Defendant  contends  that  there  is  no  evidence  in  the  record 
to  support  the  wilful,  wanton  and  malicious  charge  and  that  there- 
fore the  trial  court  erred  in  refusing  to  grant  his  motion  "to  dis- 
miss from  plaintiffs'  complaint  the  charge  of  wilful  and  wanton 

misconduct,**  and  that  defendant  was  prejudiced  by  the  action  of 

charge 
the  court  in  allowing  the  wilful  and  wanton  misconducjj/to  go  to 

the  Jury,  We   find  no  merit  in  this  contention.  In  addition  to 
tixe  evidence  as  to  high  speed  and  intoxication,  the  following 
appears:  Defendant  was  proceeding  westward  upon  a  wide  thoroughfare 
upon  which  only  westbound  traffic  was  allowed;  there  were  no  other 
cars  proceeding  westward  at  the  time;  and  the  fact  that  defendant 
drove  his  car  into  automobiles  parked  at  the  curbing,  when  consid- 
ered in  the  light  of  other  circuiastances  shown,  would  warrant  a  jury 
in  finding  that  defendant  was  operating  his  automobile  at  the  time 
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in  question  with  a  total  disregard  of  the  rights  of  other  persons 
lawfull7  upon  Washington  boulevard* 

Defendant  contends  that  the  court  erred  in  giving  an 
Instruction  interpreting  wilful  and  wanton  misconduct,  and  also 
in  giving  to  the  jury  the  special  interrogatory.  The  instant  con- 
tention is  based  upon  the  assumption  that  there  is  no  evidence  In 
the  record  of  any  wilful  and  wanton  misconduct  on  the  part  of  defend- 
ant, and  what  we  have  heretofore  said  answers  it. 

Defendant  fina.lly  contends  that  the  judgment  order  does 
not  include  the  special  finding  of  the  Jury,  and  Is  therefore 
defective,  Peiffer  v.  Frenchp  supra ^  is  cited  in  support  of  this 
contention.  Defendant  has  reason  to  be  grateful  that  the  trial 
court  did  not  Include  In  the  Judgment  a  finding  that  malice  was 
the  gist  of  the  action.  The  judgment  entered  is  not  defective, 
but  under  It  no  writ  of  capias  ad... satisfaciendum  can  be  issued* 

Defendant  has  had  a  fair  trial  and  should  be  well  satis- 
fied with  the  judgment  that  was  entered. 

The  judgment  of  the  Circuit  court  of  Cook  aounty  is 
affirmed, 

JUDGMENT  AFPIRMEID* 

Sullivan  and  Friend,  JJ,,  concur* 
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COMPANY,  a/corporatlin,       )      NL  I  Ql     ^      i  i  2l 

Ippellant/        )     '  O  -^  Q^  jL^i^^'i^    j:^  ^  ^ 

MR^   PRESIDING  JUaTICS  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff  sued  to  collect  $196  alleged  to  be  due  her  under 
the  terms  and  provisions  of  a  Hospital  and  Surgical  Operation 
Expense  Policy  issued  to  plaintiff  by  defendant.  The  case  was 
tried  by  the  court  without  a  Jury  and  there  was  a  finding  and 
judgment  in  favor  of  plaintiff  in  the  sum  of  $91«  Defendant 
appeals. 

Under  the  provisions  of  the  policy  defendant  agreed  to 
insure  plaintiff  against  loss  due  to  hospital  residence,  surgical 
operation  and  x-ray  examination,  necessitated  directly  and 
independently  of  all  other  causes  by  sickness  or  disease  contracted 
and  beginning  after  the  policy  was  in  force  not  less  than  thirty 
consecutive  days  from  its  date  and  causing  loss  commencing  while 
the  policy  was  in  force.  The  policy  provided  that  it  did  not 
cover  "diseases  affecting  organs  not  common  to  both  sexes," 
with  the  exception  that  it  covered  "hospital  expense  arising  out 
of  pregnancy  or  childbirth,"  The  policy  also  provided  that 
"H-itten  notice  of  injury  or  of  sickness  on  v/hieh  claim  may  be 
based  must  be  given  to  the  Company  within  twenty  days  after  the 
date  of  the  accident  causing  such  injury  or  within  ten  days  after 
the  commencement  of  disability  from  such  sickness."  This  provision 
follows  the  language  of  the  Illinois  Insurance  code  (lilt  Rev.  Stat* 
1939,  ch.  73,  sec,  969  (4)  (0)4), 

The  complaint  alleges  that  plaintiff  had  undergone  an 
"abdominal  operation"  and  as  a  result  thereof  was  confined  in  a 
hospital  from  February  26,  I940,  to  March  14,  1940 »  The  complaint 
sets  up  the  policy,  and  alleges  that  under  its  terms  and  provisiens 
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plaintlff  is  entitled  to  recover  for  expenses  incurred  by  reason 
of  her  abdominal  operation. 

Plaintiff  testified  that  about  ten  months  after  the 
policy  was  delivered  to  her  she  consulted  Dp,  Lery,  who  told  her 
that  she  was  in  need  of  an  operation  and  recoramended  that  she  have 
one;  that  at  his  direction  she  entered  the  North  Chicago  Hospital 
on  February  26,  194-0,  and  was  there  fifteen  days;  that  Or,  Lery 
operated  on  her  on  February  27>  that  the  iiature  of  her  operation 
was  removal  of  the  ovaries;  that  about  three  or  four  days  after 
the  operation  she  developed  influenza.  Dr.  Lery  testified  that 
he  had  been  plaintiff's  physician  for  approximately  three  years; 
that  in  February,  1940,  he  examined  plaintiff  and  told  her  that 
an  operation  was  necessary;  that  he  arranged  for  her  admission 
into  the  North  Chicago  Hospital  and  on  February  27,  1940,  performed 
the  operation  upon  plaintiff;  that  plaintiff  had  cysts  on  both  ovariej 
and  that  he  removed  them  both;  that  the  ovarian  orgems  are  "peculiar 
solely  to  the  female;"  that  four  or  five  days  after  the  operation 
influenza  developed,  which  required  plaintiff  to  stay  in  the  hos- 
pital a  longer  period;  that  whether  the  influenza  was  from  causes 
independent  of  the  operation,  or  whether  the  operation  was  the 
cause  of  that  type  of  influenza,  he  could  not  say;  that  the 
influenza  required  hospitalization.  I'he  doctor  furtber  testified 
that  he  wrote  out  the  answers  on  defendant's  Exhibit  1  approxi- 
mately four  or  fire  days  before  plaintiff  had  the  influenza;  that 
he  made  no  other  report  to  defendant,  as  he  was  never  asked  to 
submit  any  other  report;  that  in  the  report  (defendant's  Exhibit  1) 
he  made  no  mention  of  influenza  because  at  that  time  plaintiff  did 
not  have  influenza;  that  he  filled  in  that  report  on  February  28, 
1940,  The  doctor  further  testified  that  "there  is  no  question  but 
that  the  ovaries  are  organs  peculiar  to  the  female  sex."  Dr,  Lery's 
report  to  the  defendant  company  is  dated  February  28,  1940,  The 
pertinent  questions  and  answers  are:  '•14»  Ihat  sui'gical  operation 
has  been  performed?  Oopherectomy  -  left  salpinlectany,  '^jhen? 
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February  7^^   1940."  The  notice  of  claim  sent  by  plaintiff  to 
defendant  is  signed  by  her  and  dated  February  29,  194-0,  Plaintiff 
testified  that  she  filled  out  the  answers  to  the  questions  on 
February  2^  but  that  she  did  not  date  the  notice  until  February  29, 
1940*  The  material  questions  and  answers  contained  in  the  notice 
are  as  follows:  "^^  '^Jf«  you  now  confined  in  a  hospital?  Yes, 
tTaas  &  Address  of  Hospital  North  Chicago*  Clark  St«  6,  :<he& 
did  you  first  notice  that  you  were  beginning  to  get  sick?  I 
noticed  it  about  the  middle  of  Jan,  and  went  to  Doctor  Pebr,  5th« 
7.  ^^taX   is  the  mature  of  your  illness?  Ovarian  -  Kindly  refer  to 
Dr.  Lery,"  A  few  days  after  plaintiff  had  made  out  her  notice  of 
claim  to  the  Company  the  Influenza  developed.  The  hospital  records 
show  that  it  set  in  on  M&reh  3,  1940, 

The  trial  court  properly  refused  to  allow  plaintiff  any- 
thing for  the  operation  performed  and  the  expenses  incident  thereto, 
but  be  rendered  Judgment  for  plaintiff  in  the  sua  of  $91,  "for  the 
time  the  lady  had  Influenza^"  although,  as  defendant  contends,  all 
of  the  testimony  in  reference  to  expenses  incurred  by  plaintiff 
related  to  the  operation. 

Counsel  for  defendant  contended  in  the  trial  court  and 
contends  here  that  defendant  did  not  know  until  the  time  of  the 
trial  that  plaintiff  developed  influenza  after  tae  operation;  that 
neither  the  notice  served  upon  the  Company  nor  plaintiff's  state- 
a«nt  of  claim  refer  to  the  influenza.  Defendant  strenuously  con- 
tends that  "plaintiff's  service  of  notice  of  claim  for  an 
ovariotomy  is  of  no  legal  consequence  because  the  defendant  was 
never  liable  for  any  expenses  incurred  by  plaintiff  due  to  a  disease 
•affecting  organs  not  common  to  both  sexes;*"  that  dafendant,  after 
receipt  of  the  notice,  took  cognizance  of  the  fact  thst  plaintiff's 
notice  of  claim  was  based  upon  an  illness  expressly  excluded  frwft 
the  benefits  of  the  policy)  that  to  permit  plaintiff  to  recover  for 
expenses  relating  to  her  influenza  "is  in  effect  allowing  her  to 
file  a  new  claim  for  which  she  never  gave  notice," 
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Defendant  contends  that  "plaintiff's  giving  of  notice  was 
a  condition  precedent  to  her  right  of  recovery,"  and  that  "plaintiff's 
notice  of  claia  for  ovarian  disease  does  not  operate  as  notice  for 
influenza  contracted  while  convalescing  from  the  ovariotomy  because 
the  original  notice  was  of  no  legal  consequence,"  Plaintiff  con- 
cedes, apparently,  tiiat  the  giving  of  notice  by  plaintiff  was  a  con- 
dition precedent  to  her  right  to  recovery,  but  contends  that  the 
notice  given  "was  a  substantial  compliance  with  the  provision  of  the 
policy  regarding  notice  of  disability  and  that  defendant  having  re- 
ceived notice  of  plaintiff's  confinement  to  the  hospital  and  of  her 
ovariotomy  was  placed  upon  such  notice  as  would  require  it  to  exercise 
ordinary  diligence  to  ascertain  the  development  of  further  complica— 
tions  and  diseases,"  It  is  a  safi^icient  answer  to  plaintiff's  con- 
tention to  say  that  plaintiff's  notice  of  claim  was  based  upon  an 
ovarian  illness,  which  illness  wt^s  excluded  from  coverage  by  the 
terms  of  the  policy.  Plaintiff's  position  as  to  the  notice  Is  not 
sound,  and  we   are  obliged  to  hold  that  her  failure  to  notify  defend- 
ant Company  of  the  illness  upon  v/hich  she  now  bases  her  claim  bars 
her  recovery  under  the  policy. 

It  is  regre table  titiat  notice  was  not  given  the  defendant  as 
to  the  influenza  illness.  Plaintiff  testified  that  she  showed  Dr. 
Lery  her  policy,  and  It  seems  reasonably  clear  from  the  record  that 
it  was  assumed  by  plaintiff  and  Dr.  Lery  that  the  policy  covered 
the  ovarian  illness  and  operation. 

The  judgment  of  the  Municipal  court  of  Chicago  Is  reversed. 

JUDGMEKI  REVERSED* 
Sullivan  ^nd. /riend,  JJ.,  concur. 
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ERNEST  PALMER,  Director  of 
Insurance,  State  of  IlliiMls, 
as  liquidator  *f  Builderir  & 
Manufacturers  Casualty  Qp., 
I   Appellee, 

▼I 

GLEN  A,  LLOYD I 


APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 

31  a  ^  '      82^ 


Appellant* 
MR,  JUSTICE;  FRIEND  DELIVERED  TtlE  OPINION  OF  THE  COURT* 

In  January,  1938*  Builders  &  Manufacturers  Mutual  Casualty 
Company,  the  original  plaintiff  herein,  brought  suit  against  Glen 
A,  Lloyd  and  ^Ivin  Pahlman  for  the  recovery  of  earned  premiums 
claimed  to  be  due  on  a  workmen's  c-jmpensation  insarance  policy 
and  a  public  liability  insurance  policy.  Subsequently  plaintiff  ^/.. 
was  reinsured  by  Builders  &  Manufacturers  Casualty  Company,  andttaisr  ^ 
casualty  company  bearing  a  similar  name.  In  April,  1938,  Ernest 
Palmer,  Director  of  Insurance  for  the  State  of  Illinois,  as 
liquidator  of  the  latter  company,  was  substituted  as  plaintiff. 
The  cause  was  tried  by  the  court  and  a  jury,  and  at  the  close  of 
plaintiff's  case  Pahlman  was  dismissed  from  the  proceeding  on 
motion  of  plaintiff,  and  the  court  directed  a  verdict  against  Lloyd 
for  $74-5«88  at  the  close  of  all  the  evidence,  and  entered  Judgment 
accordingly,  Lloyd  has  prosecuted  this  appeal,  in  which  plaintiff 
has  filed  a  notice  of  cross-appeal,  claiming  the  additional  amount 
of  $83.23  as  interest. 

From  the  essential  allegations  of  the  complaint  it  appears 
that  on  or  about  November  20,  I936,  defendants  were  engaged  in  the 
erection  of  a  residence  building  in  Lake  coimty,  Illinois,  and  by 
virtue  thereof  came  within  the  requirements  of  the  Illinois  ■ orkmen's 
Compensation  act,  Lloyd  was  the  owner  of  the  building  then  in 
process  of  erection,  and  Pahlman  was  engaged  by  him  to  supervise 
the  construction  thereof,  and  it  is  alleged  that  he  had  authority 
to  act  in  connection  therewith  for  the  benefit  and  protection  of 
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the  owner;  that  pursuant  to  the  employment  Pahlman  applied  to 
plaintiff  insurance  company,  v-iiich  was  incorporated  and  licensed 
to  do  a  general  casualty  ins'irance  business  under  the  laws  of  this 
state,  for  tw»  insurance  policies,  one  being  designated  as  a  work- 
men's compensation  insurance  policy  and  the  other  as  a  public  lia- 
bility insurance  policy,  both  to  be  effective  as  of  November  20, 
1936.  The  policies  were  issued  and,  November  jQ,   193^,  the  insur- 
ance company  caused  to  be  filed  with  the  Illinois  Industrial  Commis- 
sion a  certificate  of  insurance  protecting  the  workmen  employed  in 
the  erection  of  the  building  and  defendants  as  owners  and  employers 
against  personal  liability  in  the  event  of  an  injury  to  any  employee 
on  said  building  while  so  engaged*  The  policies  of  insurance  wex^e 
originally  issued  and  delivered  to  Pahlman,  but  afterward,  about 
January  15,  1937#  they  were  amended  by  a  rider  thereon  making  Lloyd 
principal  insured  under  the  terms  thereof*  Under  the  provisions  of 
these  policies  there  was  paid  by  defendants  a  deposit  premium  of  $73 
on  the  workmen's  compensation  policy  and  ^plO  on  the  public  liability- 
policy.  The  policies  provided  for  the  making  of  an  audit  of  the 
payrolls  of  defendants,  quarterly,  for  the  purpose  of  computing  the 
earned  premiums  thereon.  It  was  alleged  that  about  March  15>  1937* 
defendants  submitted  their  payroll  records  to  plaintiff's  auditor 
for  the  period  beginning  November  20,  I936,  and  terminating  February 
27*  1937»  and  that  the  audit  developed  an  earned  premium  of  $534-»30 
on  the  compensation  policy  and  $1^7^  o^  tli®  public  liability  policy; 
that  after  allowing  credit  for  the  deposit  premiums  theretofore  paid, 
there  became  due  plaintiff  the  sum  of  $467.01,  which  defendant  upon 
demand  refused  or  neglected  to  pay»  The  complaint  alleges  that  the 
policies  continued  in  full  force  and  effect  until  plaintiff  cancelled 
them  under  the  terms  thereof  May  24,  1937,  and  that  upon  termination 
plaintiff  demanded  of  defendants,  under  the  terms  and  conditions  of 

the  policies,  that  they  submit  to  plaintiff  their  payroll  accounts 
for  the  period  ending  May  24,  1937,  and  subsequent  to  the  previous 
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audlt,  but  that  defendants  refused  to  produce  their  payrolls  for 
examination  and  audit,  with  the  result  that  plaintiff  was  unable 
to  compute  a  just  and  true  premium  for  the  remainder  of  the  term. 
Along  ivith  the  complaint  plaintiff  filed  copies  of  both  policies, 
with  riders  attached  thereto,  for  the  court ♦s  consideration. 

Since  Pahlman  was  dismissed  from  the  proceeding  it  vd.ll 
be  unnecessary  to  siumnarlze  the  averments  of  his  answer,  but  Lloyd 
by  his  verified  answer  admits  that  he  was  engaged  in  the  erection 
of  a  residence  in  Lake  county,  Illinois,  on  or  about  Hovember  20, 
1936,  and  was  the  o^^mer  thereof.  He  denies  that  Pahlman  was  engaged 
by  him  to  supervise  the  erection  of  the  building,  or  that  he  was 
authorized  or  directed  to  do  eech  and  everything  fn  cormection  there- 
with for  Lloyd's  benefit  or  protection.  He  denies  that  Pahlmai* 
applied  for  the  two  insurance  policies  described  in  the  complaint 
pursuant  to  any  employment  on  his  part;  admits  that  the  two  insur- 
ance policies  were  issued  by  plaintiff,  but  denies  that  they  were 
issued  to  him  on  or  about  the  28th  day  of  November,  1936,  or  that 
said  policies  insured  him  on  said  date,  Lloyd  denies  that  plaintiff 
caused  to  be  filed  with  the  Industrial  Commission  on  or  about 
November  30 »  1936,  a  certificate  of  insurance  protecting  the  workmen 
employed  in  the  erection  of  the  building  being  constructed  by  him 
and  protecting  him  as  an  employer  of  said  .orkmen.  He  admits  that 
the  policies  were  subsequently  amended  by  a  rider  making  him  the 
principal  insured,  and  avers  that  the  policies  were  cancelled  April 
30,  1937.  He  "admits  the  payment  of  said  deposit  premiums  as 
alleged  in  said  complaint,"  and  also  "admits  the  allegations  con- 
tained in  par,  9  of  said  complaint,"  ..iiich  ciiarges  that  the 
"policies  of  ins\irance  provided  for  the  making  of  an  audit  of  the 
payrolls  of  said  defendants,  quarterly,  for  the  purpose  of  computing 
the  earned  premiums  thereon,"  Lloyd  denies  that  he  submitted  his 
payroll  record  to  an  auditor  for  plaintiff,  but  on  the  contrary 

alleges  that  the  record  was  procured  by  the  auditor  without  his 
knowledge  or  consent,  and  denies  that  the  auditor  was  lawfully 
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entitled  to  examine  such,  record  for  the  period  from  November  20^ 
1936,  to  February  20,  1937»  He  further  denies  that  the  policies 
of  insurance  continued  in  full  force  and  effect  until  ilay  24,  1937, 
but  avers  that  he  cancelled  them  April  30th  of  that  year  upon  learn- 
ing that  plaintiff  was  demanding  of  him  premiums  in  excess  of  the 
rates  stipulated  in  the  policies  and  covering  a  period  during  which 
he  was  not  insured.  Ho  denies  tiiat  there  has  been  an  earned  premium 
subsequent  to  ilarch  16,  1937*  or  that  he  is  indebted  to  plaintiff  in 
the  sum  alleged  in  the  complaint. 

After  the  pleadings  were  filed  the  court  entered  an  order 
April  19*  1938*  oil  plaintiff's  motion,  amending  all  pleadings  so 
far  as  party  plaintiff  was  concerned,  by  making  Ernest  Palmer, 
Director  of  Insurance  for  the  State  of  Illinois,  as  Liquidator, 
plaintiff  in  the  proceeding. 

Shortly  thereafter  the  court  entered  a  further  order  that 
defendants,  Lloyd  and  Pahlman,  suDmit  to  plaintiff  or  its  duly 
authorized  auditor  all  payroll  records,  vouchers  and  entries  for 
such  payroll  for  the  period  commencing  November  20,  1936,  and  ter- 
minating May  24,  1937*  for  all  operations  described  in  the  policies 
of  insurance,  ithin  ten  days  thereafter,  and  assigning  the  case 
for  trial# 

Before  proceeding  to  trial  plaintiff's  counsel  submitted 
an  amendment,  v.hich  alleged  in  substance  that  subsequent  to  the 
issuance  of  the  policies  of  insurance  by  Builders  &  Manufacturers 
Mutual  Casualty  Company,  this  company  was  reinsured  by  the  Builders 
&  Manufacturers  Casualty  Company,  with  the  approval  of  the  coiamission- 
er  of  insurance  of  the  State  of  Illinois,  Lloyd  filed  an  answer  to 
the  amendment  averring  that  he  had  no  knowledge  as  to  whether  the 
original  company  vvas  reinsured,  and  interposed  the  additional  defense 
that  the  cause  shculd  be  dismissed  for  the  reason  that  plaintiff 
failed  to  comply  vdth  par.  146,  sec,  22  of  chap.  110,  Illinois 

Revised  Stats.,  1941,  which  provides  that  an  otmeff  of  a  nonnegotl- 
able  chose  in  action,  where  suit  is  brought  in  his  o?.7i  name,  shall 
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allege  on  oath  in  his  pleading  that  he  is  the  actual  bona  fid^ 
owner  thereof,  and  set  forth  how  and  when  he  acquired  title. 
The  principal  defense  interposed  and  relied  upon  by 
Lloyd  is  that  the  policies  were  taken  out  by  Pahlman  and  issued 
in  Pahlman* s  name;  that  Pahlman  had  no  authority  to  order  thes3 
policies  for  Lloyd's  benefit  or  protection;  and  that  since  the 
policies  were  issued  to  Pahlman  for  the  period  from  Hovember  20, 
1936,  to  January  15,  1937#  when  Lloyd's  naiae  was  substituted  for 
Pahlman 's  by  a  rider,  he  (Lloyd)  should  not  be  held  liable  for 
the  earned  premiums  claiiaed  to  be  due  on  these  policies  during 
that  period, 

?/e  revert  to  paragraph  8  of  the  complaint,  vdiich  alleges 
that  under  the  terms  of  said  policies  of  insurance  "there  was  paid 
by  the  said  defendants  a  deposit  premium,  $73  on  the  vrorkmen's 
compensation  policy,  and  $10  on  the  public  liability  policy,"  and 
the  admission  in  Lloyd's  answer  that  "he  admits  the  payment  of 
said  deposit  premiums  as  alleged  in  said  complaint,"  Lloyd  now 
argues  that  this  does  not  amount  to  an  admission,  since  the  suit 
was  a  Joint  one  and  his  answer  merely  admits  the  payment  of  deposit 
premiums  as  alleged  in  the  complaint,  v/hich  charges  that  under  the 
terms  of  the  policies  there  was  paid  by  "defendants"  the  aggregate 
deposit  premium  of  $83;  and  his  counsel  says  that  "even  though 
we  assume  that  Lloyd  did  pay  the  deposit  premium,  of  what  sig- 
nificance is  that  in  attempting  to  establish  the  liabilities  con- 
tended for  by  plaintiff  as  to  him.  Counsel  for  plaintiff  quite 
well  know  that  Lloyd  §J^  ggi  pay  the  deposit  premium  in  the  first 
instance.  The  record  is  barren  of  any  evldenee  on  the  point  and 
the  argument  is  not  justified,  Even  though  Lloyd  had  paid  the 
deposit  premium  in  the  first  instance  that  would  not  cause  him  to 
be  liable  for  premiums  for  the  period  prior  to  January  15*  1937# 
as  he  was  not  designated  as  the  Insured  in  the  policy.  In  other 
dy  words,  he  got  nothing,  and  therefore  why  should  he  be  forced  to 
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exhibit  10,  which  is  a  written  statement  signed  by  Pahlman  in  the 
presence  of  two  witnesses,  C.  J,  Cummings  and  S,  M,  Gliatto,  wherein 
Pahlman  states:  '•!  ordered  the  above  policies  effective  II-2O-36  at 
Mr.  Glen  A«  Lloyd's  order  to  protect  Mr.  Lloyd's  interests  with 
^  respect  to  building  his  home  near  Libertyrille,  111,  I  paid  $73  for 
I  policy  WC-62135  and  $10  for  policy  L-4^82  to  Broker,  Mr.  Fred  L,  Thies 

i 

'    and  was  reimbursed  for  the  above  policies  premium  by  Mr,  Ifloyd  on  our 

.  \ 

''   next  meeting.  As  near  as  I  can  remember  I  received  the  above  policies 

from  Mr,  Ihies  about  five  (5)  days  after  the  effective  date  *♦*  and 
delivered  those  policies  ^^**  to  Mr,  Lloyd  personally  about  one  week 
after  they  were  received  by  me.  About  a  week  later  Mr,  Lloyd,  after 
reading  policies,  discovered  they  were  made  to  Alvin  Pahlman  as  insured 
instead  of  Glen  A.  Lloyd  and  proceeded  to  have  them  indorsed  to  his 
name.  Prom  period  II-2O-36  to  l-li;-37  I  employed  no  one  or  had 
disbursed  any  money  for  anyone's  services.  My  regular  employees  were 
laid  off  by  me  about  II-I9-36  and  were  instructed  to  commence  working 
for  Mr.  Lloyd  on  or  about  II-2O-36,  As  further  evidence  of  this, 
they  were  paid  individually  by  check  made  by  Mr.  Lloyd,  Also  I 
commenced  working  for  Mr,  Lloyd  on  or  about  II-2O-36  as  a  foreman 
and  received  a  regular  weukly  salary  and  v/as  paid  by  check  made  by 
Mr,  Lloyd,  There  was  no  contract  in  force  between  Mr,  Lloyd  and 
myself  except  as  stated  above,  Mr.  Lloyd  has  all  payroll  records 
as  I  keep  the  time  and  furnish  him  with  payroll  information.  Mr, 
Lloyd  makes  all  checks  and  forwards  them  to  me  to  hand  to  workmen," 
This  exhibit  was  received  in  evidence  over  the  objection  of  Lloyd's 
counsel,  Cummings,  who  witnessed  the  statement,  testified  that  he 
was  an  auditor  employed  in  I936  and  1937  by  the  Builders  &  Manufacturers 
Mutual  Casualty  Company  and  the  Builders  &  Manufacturers  Casualty  Com- 
paiiyj  that  he  tried  to  get  an  audit  of  the  payroll  records  in  this  case, 
but  was  unsuccessful  in  procuring  dataj  that  he  secured  the  foregoing 
statement  from  Pahlman,  which  was  transcribed  by  Cummings  in  his  own 
handwriting^  that  It  was  prepared  in  duplicate  and  one  copy  was  retained 
by  Pahlmanj  that  while  he  was  talKing  to  Paiilman,  Gliatto,  an  assistant 
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audltor,  was  pre sent ^  and  that  he  had  a  conversation  about  the  matte: 
with  Pahlman  before  the  statement  was  prepared,  Lloyd's  counsel  was 
invited  by  the  court  to  cross-examine  Cuiaailngs  before  the  stateiaent 
iras  received  in  evidence,  but  he  declined  to  do  so»  Although  defend- 
ant's counsel  objected  to  adnalssion  of  this  statement,  the  court  re- 
ceived it  in  evidence  and  later  in  the  proceeding  ruled  that  it  be 
stricken.  We  think  it  should  have  remained  in  the  record,  Pahlman* s 
agency  was  admitted  and  his  statements  as  to  the  initial  payment  on 
the  policy,  payment  of  wages  to  workmen,  payroll  records  and  other 

matters  were  germaine  to  the  issues  and  therefore  competent* 

Under  the  pleadings  and  the  evidence  it  seems  fairly  clear 

that  the  building  being  erected  was  owned  by  Lloyd,  that  Pahlman  was 
not  a  general  contractor  but  merely  a  foreman,  supervising  the  con- 
struction of  Lloyd's  home,  that  the  deposit  premiums  on  the  two 
policies  were  paid  by  Pahlman  on  behalf  of  Lloyd,  who  shortly  there- 
after reinibursed  him  for  the  outlay,  that  the  employees  on  the  build- 
ing worked  for  Lloyd,  who  kept  the  payroll  records  from  information 
furnished  him  by  Pahlman,  and  that  Lloyd  paid  all  workmen  by  his  own 
checks.  From  these  circumstances  and  the  admissions  in  the  answer 

there  can  be  no  doubt  that  Lloyd  was  the  party  insured  under  these 
policies  and  for  whose  protection  the  policies  were  issued.  The  mere 
fact  that  the  policies  were  ma ^e  out  in  Pahlman' s  name  and  so  re- 
remained  for  a  period  of  several  months  until  they  were  changed,  on 
Lloyd's  direction,  does  not  exonerate  the  latter  from  liability 
for  payment  of  premiums,   verything  in  the  case  points  to  the 
one  conclusion  that  Pahlman  v/as  merely  a  foreman  on  the  job,  re- 
ceiving a  regularly  weekly  salary  for  supervising  the  construction 
of  a  home  for  Lloyd,  and  thet  the  policies  v.ere  taken  out  for 
Lloyd's  benefit  and  to  protect  iiim  against  personal  liability  in 
the  event  of  an  injury  to  any  workman  on  the  building  while  so 
engaged. 

The  second  principal  defense  interposed  is  that  Lloyd  should 

not  be  held  liable  for  premiums  at  the  rate  charged  by  plaintiff.  It 
is  argued  that  the  workmen's  compensi  tion  policy  provides  that  "the 
premium  is  based  upon  the  entire  remuneration  earned  during  the 
policy  period  of  all  employees  of  this  employer  engaged  in  the  busi- 
ness of  operations  described  in  said  declaration,  together  vdth  all 
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operations  appurtenant  thereto,"  and  that  in  item  4  of  the  declara- 
tion the  rates  a  $100  of  reoniner&tion  of  the  various  classifications 
of  workmen  were  filled  in  In  the  policy,  and  Lloyd's  counsel  says 
that  in  directing  a  verdict  against  him  these  rates  were  not  applied 
in  determining  the  amount  of  the  judgment,  but  that  rates  applied 
were  "hourly  exposure  rates"  testified  to  from  an  insurance  company 
manual;  and  that  the  hourly  exposure  rates  upon  which  Judgment  is 
predicated  were  much  higher  than  those  based  upon  the  remuneration 
figures  provided  in  the  policy,/  Counsel  overlooks  the  fact,  however, 
that  although  no  hourly  exposure  rates  were  stipulated  in  the  declara- 
tions, indorsements  on  the  policy  made  pursuant  to  the  terms  of  the 
policy  changed  the  declaration  so  as  to  provide  for  hours  of  exposure. 
These  indorsements  were  attached  to  the  policy  and  became  effectiire 
under  a  so-called  "Condition  L,"  which  was  fastened  over  the  written 
portions  in  the  declaration  pursuant  to  the  specific  authority  given 
in  the  contracts  of  insiu'ance  between  plaintiff  and  defendant.  Upon 
careful  consideration  of  the  record  we  have  reached  the  conclusion 
that  the  court  invoked  the  proper  rate  of  compensation  in  directing 
the  verdict  of  the  jury*/ 

Defendant  disputes  the  termination  date  of  these  policies^ 
and  says  that  he  is  not  liable  for  premiums  up  to  May  24,  1937«  These 
were  executed  contracts,  hich  left  nothing  to  be  done  except  the 
payment  of  premiums  provided  under  the  terms  of  the  policies*  Condition 
"A"  of  the  policies  provides  that  the  "premium  is  based  upon  the  entire 
remuneration  earned  during  the  policy  period  by  all  employees  of  this 
employer  engaged  in  the  business  operations  described  in  said  declara- 
tion, together  with  all  operations  necessary.  Incident  or  appurtenant 
thereto,  or  connected  therewith,  whether  conducted  at  such  work 
places  or  elsewhere  in  connection  therewith  or  in  relation  thereto," 
The  premiums  were  computed  for  the  period  from  November  20,  1936> 
to  May  24,  1937,  and  the  policy  was  not  actually  terminated  until 
by  the  company's  letter  of  May  13,  1937*  the  Industrial  Commission 
of  Illinois  was  notified  that  the  insurance  afforded  to  Lloyd  against 
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the  obligations  Imposed  hj  the  Worlaaen*s  Compensation  act,  "under 
Policy  No,  V»C-62135,  Is  being  terminated  as  of  the  24th  of  May, 
1937,"  The  fact  that  an  order  was  entered  by  the  court  April  28, 
1938*  directing  defendants  to  submit  to  plaintiff  their  payrolls 
for  the  purpose  of  computing  premiums,  does  not  substantiate  defend- 
ant's contention,  because  that  very  order  mentioned  May  24,  1937, 
as  the  date  for  termination  of  "all  operations  described  In  the 
policies  of  insurance  ***,"  In  fixing  this  particular  date  period 
the  court  resorted  to  the  provisions  of  the  policy,  and  we  can  con- 
ceive of  no  reason  why  defendant  should  not  be  liable  for  premiums 
up  to  the  termination  date,  aiay  24,  1937. 

At  the  conclusion  of  the  hearing  plaintiff  requested  interest 
on  the  principal  sum  then  due.  This  request  was  made  in  the  form  of  a 
motion  for  judgment  against  Lloyd  of  $745«88  and  Interest  thereon  from 
May  24,  1937«  since  under  the  terms  of  these  policies  the  premiums 
became  due  when  the  policies  expired,  we  think  plaintiff  is  entitled 
to  recover  Interest  from  the  date  of  expiration,  (Sec*  2,  chap*  74 
111,  Rev.  Stats,,  1941,)  In  Employers*  Liability  Assurance  Cor- 
poration V.  Kelly-Atkinson  Construction  Co..  195  HI*  ^^PP«  ^20,  an 
action  was  brought  by  the  insurer  to  recover  additional  premiums  en 
certain  policies  of  insurance.  It  was  urged  that  it  was  error  to 
Instruct  the  jury  that  insurer  would  be  entitled  t©  statutory  interest 
on  amounts  found  to  be  due  from  the  time  they  became  due  under  the 
terms  of  the  policy.  The  court  concluded  otherwise,  however,  and 
said  (p,  63?) J  "It  is  urged  that  it  was  error  to  instruct  the  Jury 
that  plaintiff  woxzld  be  entitled  to  statutory  interest  on  amounts 
found  to  be  due  from  the  time  they  became  due  under  the  terms  of 
the  policy.  The  instruction  ?/as  proper,  as  the  facts  bring  the 
case  within  section  2,  chap.  74,  Hurd»s  Rev,  St.  Each  policy  was 
•an  instrument  in  writing"  on  wiilch  money  became  due.  The  money  or 
premium  became  due  on  each  policy  hen  it  expired.  Defendant  recognizee 

that  fact  by  then  charging  itself  therewith  on  its  books.  The  fact 
that  a  controversy  subsequently  arose  as  to  the  correct  amounts  of 
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the  premiums  does  not  affect  the  right  to  interest  thereon,  inas- 
much as  plaintiff's  contracts  were  performed  and  accepted  and  the 
amount  due  on  each  policy  was  easily  calculable  at  the  time  it 
expired  and  stands  finally  liquidated  and  ascertained  as  of  that 
date.   (Bauey  v.  Hj^dAey,  222  111.  319j   t^gin.  J.  &  E,  Rv,  Go.  v. 
Northwestern  Nat.  Bank  of  Chicago.  IbJ  111.  App,  35,  and  cases 
cited  therein,)* 

For  the  reasons  set  forth  we  hold  that  the  Circuit  court 
erred  in  not  including  in  its  judgment  the  interest  demanded  in 
plaintiff's  complaint,  and  accordingly  judgment  of  the  Circuit 
court  is  reversed  and  the  cause  remanded  with  directions  to  enter 
Judgment  that  will  include  the  amount  of  the  premiums  due,  plus 
interest  at  5%  pe^  annum  from  May  24,  1937*  the  date  on  which  the 
policies  were  terminated  and  the  premiums  became  due, 

JUDGMENT  R&TBRSED  AND  CAUSE  REMAIIDED 
Vk'ITH  DIRSC'IIONS. 

Scanlan,  P«  J«,  and  Sullivan,  J.,  concur « 
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THE  NEW  ENGLAl^lD  COMPANY, 
a  corporation. 

Appellee, 

▼. 

THB  PARKING  METER  CORPORATION 

OP  AMSRIC^,  a  corpoEation, 
fppellee 


MILLER  METERS,  Inta,,  a  corpor- 
ation, and!  DTjKG AN  MEIER  C(Da- 
PORA.TION,  fe  corpo#ation. 
Garni shcefDefend^ts  below, 
Appell 


APPEAL  FROM 
MUNICIPAL  COURT 
**'*'*'***^^0P  CHICAGO. 
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NEMAN  SI  PRICK,   Intervening 
petitioi^r  below. 

Appellee, 

V. 

HARVEY  SHAW,  Intervening 
petitioner  below, 

..ppeilant, 

MR.  JUSTICE  FRIEND  DillVERED  THE  OPINION  OF  THE  COUIiT, 

August  l3,  1939,  the  New  England  Company,  an  Ohio  cor- 
poration, instituted  an  attachment  suit  against  the  Parking  Meter 
Corporation  of  America,  also  an  Ohio  corporation,  making  Miller 
Meters,  Inc.,  and  Duncan  Meter  Corporation,  garnishee  defendants. 
The  suit  was  based  upon  a  Judgment  of  $503.05*  entered  in  favor 
of  plaintiff  June  29,  1939,  in  the  Municipal  court  of  Cleveland, 
Ohio,  Harvey  Shaw,  the  appellant  herein,  and  Newman  S.  Price, 
who  has  not  Joined  in  this  appeal,  had  leave  to  intervene  in  the 
garnishment  proceeding,  respectively  on  i:jeptember  12,  1939>  aiid 
October  27,  1939.  Price's  claim  was  predicated  upon  a  Judgment 
against  the  Parking  Meter  Corporation  of  America,  obtained  in  the 
Municipal  court  of  Cleveland,  Ohio,  on  iiay  31*  1939*  and  a  levy 
made  pursuant  thereto  on  ^ugust  11,  1939.  3haw»s  claim  was  based 
on  an  alleged  bailment  of  30O  meters  to  wiiich  he  claimed  title  and 
which  were  in  the  possession  of  the  Duncan  Meter  Corporation. 
Pursuant  to  a  hearing  in  the  Municipal  court  of  Chicago  May  17, 
1940,  the  Miller  Meters,  Inc.,  was  discharged  as  garnishee|  the 
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court  found  that  the  Duncan  Meter  Corporation  was  holding  3*0  meters 
belonging  to  the  Parking  Meter  Corpor-tion  of  iuaerica,  and  directed 
that  these  340  meters  be  divided  between  the  New  England  Company, 
plaintiff  in  the  garnishment  proceeding,  and  Newman  S,  Price,  one 
of  the  intervening  petitioners.  The  petition  of  Harvey  Shaw  was 
dismissed* 

The  essential  facts  disclose  that  in  October,  1938,  Duncan 
litter  Corporation  sold  to  the  Parking  Meter  Corporation  of  America, 
1,000  parking  meters,  for  v/hich  a  bill  of  sale  was  issued  and  deliv- 
ered to  the  purchaser.  Subsequently  the  Parking  Meter  Corporation 
sold  300  of  these  1,000  meters  to  one  William  Domroe,  for  which  a 
bill  of  sale  was  given  to  Domroe,  and  the  Duncan  Meter  Corporation 
was  advised  of  the  sale.  May  10,  1939>  Duncan  Meter  Corporation 
wrote  Domroe,  who  resided  in  New  York,  that  "In  accordance  with 
your  instructions  we  have  today  set  aside  for  you  three  hundred 
(300)  Miller  Multiple  Coin  Parking  Meters,  Kos.  WD-1  to  WD-300  in- 
clusive, as  dovered  by  Bill  of  Sale  issued  to  you  by  the  Parking 
Meter  Corporation  of  \merica.  These  meters  are  stored  in  our  ware- 
house subject  to  your  shipping  instructions.  It  is  hereby  under- 
stood that  these  meters  are  held  at  your  risk  subject  to  all  hazards 
excepting  fire  and  theft,"  On  June  9,  1939,  Uomroe  wrote  a  letter 
from  New  York  to  Duncan  Meter  Corporation  confirming  a  telephone 
conversation  of  that  date,  in  which  he  said:   "Please  be  notified 
that  I  want  the  three  hundred  (30O)  meters  owned  by  me,  which  you 
are  now  holding  to  be  set  up  as  follows:  **♦  As  soon  as  possible, 
please  ship  the  above  meters  to  Karvey  Shaw,  c/o  Manhattan  Storage 
and  Warehouse  Co.,  52nd  Street  and  Seventh  >. venue.  New  York,  NeY," 
For  some  reason  which  is  not  explained  of  record  the  D'Jincan  Meter 
Corporation  failed  or  refused  to  ship  these  meters  to  Shaw,  and 
thereafter  the  company  was  served  as  garnishee  in  an  action  brought 
against  the  Parking  Meter  Corporation  of  ^imerica  by  the  New  England 
Company,  predicated  on  a  judgment  obtained  subsequent  to  the  pur— 
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chase  of  the  meters  by  Domroe  from  the  Parking  Meter  Corporation 
of  America, 

Neither  the  New  England  Company  nor  Price  have  joined  in 
this  appeal,  and  the  only  parties  before  us  are  Harvey  Shaw,  the 
appellant,  and  Duncan  Meter  Corporation,  the  garnishee.  The  sole 
question  presented  upon  the  herring  of  the  garnishment  proceeding 
and  the  int'^rvening  petitions  was  whether  the  three  hundred  meters 
found  by  the  court  to  be  in  the  possession  of  the  garnishee  should 
^     be  awarded  to  Shaw  by  reason  of  his  intervening  petition,  as  against 
plaintiff,  the  New  England  Company,  and  Newman  S«  Price,  a  judgment 
creditor,  who  also  intervened. 

Counsel  for  Duncan  Meter  Corporation  take  the  position 
that  Shaw  failed  to  prove  Ms  title  to  the  property  by  a  prepon- 
derance of  evidence  and  therefore  failed  to  shov/  that  he  was  lawfully 
entitled  to  the  300  meters  in  iUestion.  It  is  argued  by  their  coun- 
sel that  under  sec,  29  of  the  Attacliment  act  (chap,  11,  111,  Rev, 
Stats,,  1941),  and  the  decisions  interpreting  it,  the  only  question 
before  the  court  upon  an  interplea  is  the  title  to  the  property 
in  dispute,  and  they  say  that  Shaw  introduced  no  evidence  to  es- 
tablish his  claim  of  ownersliip  of  these  3OO  meters,  and  consequently 
the  court  was  justified  in  finding  the  issues  against  Shaw, 

It  seems  to  us,  however,  that  Shaw  satisfactorily  proved 
his  right  to  these  meters  by  means  of  the  letters  from  which  we 
have  hereinbefore  quoted  excerpts,  and  other  circiimstances  of 
record.  There  can  be  no  doubt  that  these  3^0  meters  were  purchased 
by  Domroe  from  the  Parking  Meter  Corporation  of  ^jmerica,  and  subse- 
quently stored  in  the  warehouse  of  the  Duncan  Meter  Corporatioii, 
subject  to  Domroe' 3  shipping  instructions.  The  letter  of  May  10, 
1939>  unequivocally  so  states.  It  was  clearly  established  that 
the  bill  of  sale  to  Domroe  was  exhibited  to  the  Duncan  Meter  Cor- 
poration, who  acknowledged  the  purchase.  Later,  June  9,  Domroe 
evidently  communicated  with  the  Duncan  Meter  Corporation  by  tele- 
phone, and  then  confirmed  his  conversation  in  a  letter  of  that 
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date  notifying  Duncan  Meter  Corporation  that  he  wanted  the  300 
meters  owned  by  him  to  be  shipped  as  soon  as  possible  to  Shaw  in 
New  York  city. 

Counsel  for  appellees  stress  the  fact  that  there  is  no 
evidence  to  show  that  Shaw  purchased  these  meters  from  Domroe,  or 
that  any  consideration  passed  between  him  and  Domroe.  Proof  of 
this  character  was  not  necessary  because  it  is  apparent  from  the 
correspondence  that  Domroe  had  negotiated  some  transaction  with 
Shaw  through  which  he  had  transferred  his  right  to  these  meters 
to  Shaw,  and  desired  the  Duncan  Meter  Corporation  to  ship  them 
accordingly.  Moreover,  the  Duncan  Meter  Corporation  evidently 
recognized  the  transfer  to  Shaw,  because  after  Shaw  had  in  para- 
graph 1  of  his  amended  intervening  petition  alleged  the  purchase 
of  these  three  hundred  meters  April  18,  1939>  from  Parking  Meter 
Corporation,  the  passing  of  a  bill  of  sale  to  evidence  the  pur- 
chase and  notice  to  the  Duncan  Meter  Corporation,  he  also  set 
forth  his  purchase  "for  good  and  valuable  consideration,  the  said 
300  parking  meters  froa  the  said  William  Domroe,"  This  allegation 
was  admitted  by  the  sviforn  answer  of  the  Duncan  Meter  Corporation, 
The  garnishee  having  thus  admitted  the  allegations  of  Shaw's 
ownership  of  these  meters,  it  became  unnecessary  to  adduce  any 
evidence  to  prove  it.  The  auttioritles  in  this  state  are  clearly 
to  that  effect.  In  Macaulav  v.  Jones.  295  111.  614,  the  court 
saidw  "It  is  not  necessary  to  introduce  evidence  of  what  is 
admitted  by  the  pleadings,  ***,"  And  in  Pierce  v.  Reeve.  306 
111,  App.  400,  the  court  stated  the  rule  as  adopted  by  our  courts 
of  appeal  to  be  "that  where  allegations  are  contained  in  the  plead- 
ing of  one  of  the  parties,  it  is  not  necessary  to  offer  evidence  of 
the  facts  alleged  if  they  are  admitted  by  the  pleading  of  the  other 
party,"  (Citing  Macaulay  v.  Jones,  supra.) 

Shaw's  counsel  predicated  the  case  largely  upon  the  law 
of  bailments.  They  argue  that  the  evidence  conclusively  demon- 
strates that  a  bailment  relationship  existed  between  Shaw  and  the 
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Duncan  Meter  Corporation  as  a  matter  of  law,  and  that  under  the 

authorities  (citing  Hodges  v>  ':urd.  47  111,  363;  Marshall  Mlliny 

Co.  ▼.  Rosenbluthf  23I  111,  bpp.  ^25;  Sugar  Supply  Corporatioq^  v. 

Great  Lakes  Transit  Corp.,  272  111,  ipp.  129,  where  property  IB 

the  hands  of  the  bailee  is  sold  by  the  o^ner  and  the  bailee  is 

notified  of  such  sale,  the  notice  will  work  a  change  of  possession 

Into  the  hands  of  the  vendee,  and  the  consent  of  the  bailee  is 

ias3aateri&l« 

'^listher  Shaw's  claim  be  predicated  upon  the  law  of  ball— 

Bents  or  upon  his  title  to  the  300  meters  by  reason  of  the  evidence 

adduced  and  the  admitted  allegations  of  the  intervening  petition, 

is  of  no  particular  consequence,  v'e  are  convlmced,  after  a  careful 

consideration  of  the  record  and  the  authorities,  that  Shaw  was 

entitled  to  prevail  under  his  Intervening  petition.  The  judgment 

of  the  Municipal  court  is  reversed,  and  since  there  is  no  conflict 

whatever  in  the  evidence  it  T^ould  serve  no   useful  purpose  to  remand 

the  cause  for  hearing.  Accordingly,  Judgsent  is  entered  here  in 

favor  of  Harvey  Shew,  intervening  petitioner,  coirjiianding  the 

Duncan  Meter  Corporation  to  deliVBr  to  him  the  300  Ililler  Multiple 

Coin  Parking  Meters,  Nos.  'rD-l  to  WD-300,  inclusive,  and  that  Shaw 

h?ve  judgment  here  for  costs  in  his  favor, 

REVERSED  AW   JU3G?.BNT  imRE   FOR  IIARVSY  SHAW 
AND  AGAINST  DUNCAN  MKTSH  CORPOPUllOK, 
COMM^^NDING  IT  TO  D-XIV  P  XDt  TO  'IIM  THE  300 
MILLER  MULTIPLE  COIN  PARiQNG  kSiTiSRS,  MDS« 

^^D-1  TO  WD-300,  iw:luo1t-.,   and  for  costs, 
Scanlan,  F«  J«,  and  Sullivan,  J,,  concur* 
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KATHRYN  C.   LARKIN,   individually  .     )  ^/ 

and  as  president  of  the  Q^  F«  ^''''*'«4»^ 

LARKIN  &  SOW  J  Inc.,   and/,  F,  Yj 

LARKIN  &  SON,/ Inc.,   a  corporation,        .^   APPEAL  FROM  SUPERIOR 

fAppellees^r_        ) 

^""•^J     COURT,   COOK  COUNTY. 

KENNETH  G.  JCNRIGHT/  Aj^  1   ^  k  .iife     Jl    6  "^ 

Appellant^,,,,,*..*^  ) 


m,  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Kathryn  C,  Larkin,  individually,  a^d  as  president  of  the 
D,  F.  Larkin  &  Son,  Inc.,  and  the  corporation,  D,  F.  Larkin  &  Son, 
Inc.,  filed  a  complaint  to  restrain  Kenneth  G,  Enright,  defendant, 
from  voting  two  shares  of  stock  standing  in  his  name  on  the  books 
of  the  corporation,  to  restrain  the  directors  elected  by  the  votes 
of  these  two  shares  at  a  previous  meoting  of  stockholders  from 
participating  In  the  voting  at  any  meeting  of  the  directors,  to 
restrain  defendant  from  collecting  any  money  owing  to  the  cor- 
poration, and  for  other  injunctive  and  equitable  relief,  A 
temporary  injunction  issued  as  prayed,  and  after  issue  joined  the 
cause  v;as  referred  to  a  master  in  chancery  who  recomaiended  thcit  a 
decree  be  entered  in  favor  of  plaintiffs.  Exceptions  to  the 
master's  report  v,-ere  overruled  and  final  decree  v/as  entered  in 
accordance  with  the  master's  findings  and  recommendations,  which 
defendant  seeks  to  reverse  by  this  appeal. 

From  the  essential  findings  of  the  master  it  appears  that 
D,  F.  Larkin  &  Son,  Inc.,  was  incorporated  under  the  laws  of 
Illinois  in  I928,  with  a  capitalization  of  v?^,000  represented  by 
50  shares  of  common  stock  of  the  par  value  of  $100  each.  The  in- 
corporators were  George  P.  Larkin,  Kathryn  C.  ..arkin,  his  wife, 
and  Agnes  G,  Larkin,  his  mother.  Larkin  was  elected  president, 
Kathryn  C.  Larkin, vice-president,  and  Agnes  G.  Larkin,  secretary 
and  treasurer,  and  these  three  constituted  the  board  of  directors 
of  the  corporation.   The  company  was  engaged  in  the  retail  coal 
and  building  material  business  at  36OI-15  Vs.  63rd  street,  Chicago, 
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, 'l.?i;X9«l  ©Id;"";  ""  '    ■i^iid'o  lol  bflis   4nolJ'snoq 

^ji.j    j.rnioi,   9111::'  '  ^-•tY^'-^si  2s  i>' wwal  aolionislat  x'^^'^oqm&i 

6  d^iiriit  bftba9uar:ou  -i  0:..;i  -^'i  iiL^xio  nl  lad's  ..'?.  b  o^t  bs'iie'lsic  aaw  sbx/bo 

«si:t  od'  enoiJq&oxZ      .  slljfcj'nlfilq  lo  'lovul  nl  JS>©i»d-«6  ©d  ©S'losb 

al  bsiein&  aaw  esiosJs  Ifiall  bxiis  telis'rtQVo  trisw  Jioqt=)T:  s'^i©,t8riE5 

doldw   tajaol:^j3tfl»ffl0ioo4'x  fona  aauirtnil  a'leJesin  eji;t  il:^i:«  eofljsMoooe 

lo  E'A-fil  ©xi;t   i-fcxiij  b9;ii6ioq'ioortl.  .  .onl  ^nob  i>  ntAiad    . 

Xci  beinesoiq&i  000^^,^  lo  noJ:cf;oL<j:Iii;iivi«o  ^  iidivv    ^SS^I  ni  aioiiiiil 

-xil  9iJT     ,xioao  00X4;  lo  ©wIbv  i&q  sdi  lo  ioocre  noiaflsoo  lo  aeisiie  0^ 

^sllvv  2xri  jHiili  ^nlJiijsJ  .''i  oaioeO  9'i©w  aio^Bioqioo 

tlnsfelee'iq  bsctDdis-  «ieii»  isiiiiria     .istiiom  EJLri  ^wliiiflJ   ,0  aeiisA  ba& 

a'ioJ^o©ii5  lo  b'isiO<i  etH  b9iifJ li zaoo  yo^d'  ©asflj-  Ijuj.   ,ig'^JL?8i5  9aJ^  bafi 
laoo  Xl£  "i;;flAq«oo  sdT      .noljaioq'ioo  sri^  lo 

.osBOxriO  ^vf»©iJa  £)  .       X-luoi.  ia  aeaiiiaifd  XKlis^JjsiD  sali^Ilx/cf  btiB        I 
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Of  the  50  shares  of  capital  stock  48  shares  were  issued 
in  the  name  of  George  P.  LarUn,  one  share  to  Agnes  G,  Larkin  and 
on©  share  to  Kathryn  C,  Larkin,  All  these  certificates  bore  date 
December  8,  1928, 

Thereafter,  and  prior  to  December  4,  1934,  George  F, 
Larkin  transferred  his  stock  certificate  No,  1,  for  48  shares, 
as  follows:  To  his  mother,  Agnes  G.  Larkin  ^  stock  certificate 
Ko«  4,  dated  October  2,  1930,  for  23  sharesj  to  his  wife,  K&thryn 
C.  Larkin  -  stock  certificate  No,  5*  dated  October  2,  19 30,  for 
23  sharesj  and  to  himself,  stock  certificate  No.  6,  dated  October 
2,  1930,  for  two  shares»  Thereafter,  October  4,  I93O,  George  F, 
Larkin  caused  his  stock  certificate  for  two  shares  to  be  Indorsed 
by  him  to  his  wife,  Kathryn,  and  a  new  certificate  for  two  shares 
was  issued  in  lieu  thereof  to  Kathryn  C.  Larkin,  dated  October  4^ 
1930,  Having  made  these  transfers,  stock  certificate  No,  1,  for 
48  shares,  was  Indorsed,  cancelled  and  attached  to  the  corporate 
stock  record  book, 

IVhen  George  F,  Larkin  died  in  July,  19 3^,  his  widow, 
Kathryn,  was  the  o^mer  of  26  shares  and  his  mother,  Agnes,  was 
the  ov.ner  of  24  shares  of  the  capital  stock  of  the  corporation. 
The  transfers  thus  effected  were  m&ae   with  a  view  of  vesting 
control  of  the  corporation  in  his  wife  and  mother  and  for  the 
purpose  of  retaining  the  Larkin  name  in  the  business. 

The  master  found  that  in  the  month  of  May,  19^4,   George 
F,  Larkin  employed  defendant,  Kenneth  G,  lilnright,  to  work  for  the 
corporation  as  collector,  on  part  time.  Defendant  was  then  employed 
as  a  bailiff  in  the  Municipal  court  of  Chicago,  but  in  December, 
1934,  he  severed  his  connection  with  the  bailiff ♦s  office  and 
commenced  working  for  the  corporation,  full  time,  in  the  capacity 
of  collector  and  salesman,  and  was  placed  on  the  payroll  at  a 
weekly  salary  which  he  received  regularly  from  December,  1934-^ 
until  July,  1939» 

July  17,  1934,  Agnes  G,  Lcirkln  was  elected  president. 
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;  j-i  iXo-ix^q  9tU  no  ft©orXq  saw  tna   ,afiffiecI,6E  Mb  locfosiXXoo  lo 

<i^\,§JE  ^iscfMftoaC  aonl  xXisXirs^Tf  srviooeT:  ©if  rfoiriw  X'^cXs*  xX^^sw 

4^^c^I  ^Xiii'^  ilitajj 
tia&bl^f^iQ  beio&lB  sjbw  aJbii^'.  ,0  «•  n  ,.    *>£PX  ,VX  iL^isl 
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Kathryn  C,  Larkin,  secretary,  and  George  F,  I.&rld.n,  vice-president 
of  the  corporation.  For  sometime  prior  to  his  death  George  F, 
Larkin  was  not  actively  engaged  in  the  business,  and,  failing  to 
attend  the  corporate  meetings,  the  company  functioned  with  only  a 
president  and  secretary  and  two  members  of  the  board  of  directors 
until  March  9,  1935. 

The  master  found  that  during  the  month  of  February,  1935> 
defendant  represented  to  Kathi-yn  C,  Larkin  that  in  order  to  continue 
with  the  corporation  it  was  necessary  that  there  be  three  directors 
and  three  distinct  holders  of  the  capital  stockj  that  if  he  held 
stock  in  his  name  it  would  enable  him  to  represent  to  certain 
prospective  customers  that  he  had  an  interest  in  the  business;  and 
that  it  was  thereupon  agreed  to  issue  two  shares  of  stock  to  defend- 
ant, which  he  was  to  hold  in  his  name  for  this  designated  purpose. 
The  master  found  "that  upon  said  representations  and  upon  the 
express  promise  and  agreement  of  the  said  Kenneth  G,  iSnright  that 
said  stock  would  be  returned  to  the  said  plaintiff  on  demand,  the 
said  plaintiff  indorsed  Certificate  Number  7  to  said  defendant, 
prior  to  said  March  9>  1935j  that  said  certificate  was  for  tw« 
(2)  shares  of  the  capital  stock  of  said  corporation;"  that  "no 
consideration  v.as  paid  for  said  Certificate  of  stock  by  the  said 
defendant  at  the  time  of  said  indorsement  to  iiimj  that  said  certifi- 
cate was  given  to  him  for  the  sole  purpose  of  qualifying  him  as  a 
Director  under  the  mistaken  belief  of  said  parties  that  a  legally 
qualified  director  must  be  a  stockholder,"  At  the  annual  meeting 
of  the  board  of  directors,  held  March  9,  1935'#  defendant  appeared 
in  the  corporate  records  as  one  of  the  stockholders  and  a  member 
of  the  board  of  directors,  and  also  as  secretary  of  the  corporation. 

The  master  found  that  on  October  1,  1936,  defendant  entered 
into  a  written  contract  vdth  the  corporation,  by  the  terms  of  which 
ho  was  employed  for  a  period  of  five  years,  at  a  weekly  salary  of 
$7^$   that  no  consideration  was  given  for  this  contract,  but  that 
it  was  entered  into  for  the  purpose  of  protecting  defenuant  as  to 
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future  amployment  In  the  event  the  corporation  business  was  sold. 

The  master  further  found  that  later  in  I936  certificate 

No,  8,  was  issued  to  defendant  for  two  shares  of  capital  stock  in 

lieu  of  certificate  No,  7,  and  for  the  same  purpose,  and  that  no 

time 
consideration  passed  from  defendant  therefor.  At  the  same/certificate 

Ho,  7  v.as  surrendered,  marked  cancelled  and  returned  to  the  stock 
book  of  the  company. 

The  master  found  that  when  defendant  commenced  working  for 
the  corporation  there  was  a  balance  of  $40,000  due  on  the  first 
mortgage  bond  issuej  that  through  the  negotiations  of  defendant  and 
George  F.  Larkin  the  semiannual  interest,  due  in  October,  1934, 
amounting  to  $1,200,  was  paid  b7  crediting  the  receiver  with  coal 
purchased  from  the  corporation,  and  through  the  Joint  efforts  of 
defendant  and  attorneys  for  the  corporation,  the  semiannual  interest 
due  April,  1935*  and  October,  1935,  was  reduced  $1,200,  and  the 
I  I  principal  was  reduced  $10,000,  by  payment  of  $5,000  in  cash  and 
^  the  cancellation  of  interest  coupons  approximating  «p4,000.  As  a 
^     result  of  these  negotiations  the  balance  of  $30,000  due  on  the 
mortgage  was  by  the  terms  of  an  extension  agreement  executed  npril 
It   1937,  extended  to  become  due  October  1,  1941* 

The  master  found  that  April  15,  1937,  defendant  received 
a  check  payable  to  his  ord  r  from  D,  F,  Larkin  &  Son,  Inc,,  for 
\\   $700,  which  was  in  full  payment  of  back  salary  and  for  services 

rendered  by  him  in  the  reduction  and  extension  of  the  aforementioned 
mortgage, 

October  1,  1937,  Kathryn  C,  Larid.n  demanded  the  return 
from  defendant  of  certificate  No.  8,  for  two  shares  of  capital 
stock,  in  accordance  with  hia  promise,  and  an  altercation  arose  in 
which  her  nose  was  broken  and  thereupon  defendant  left  the  employ 
of  the  company,  October  14  of  that  year  defendant  returned  certifi- 
cate No,  8  to  Kathryn  and  October  25  following  he  returned  to  work 
for  the  corporation.  Several  days  later  defendant  and  Kathryn  got 
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o  J   Acu  ^®eoqiii/q  awae  «5ja3   ^ol  iiiije  ^^  .o^i  ed"RoilJ:;tiod  1«  x/sll 

•io*ii:  ;iaxii'iOw  j,j   :  aoiip?  ;Jii£U'   diujo'I  ■xiv^aiiii;  odi 

ana  JAa  ^^fij  ^sjo'viJ  i&U  {9ve&t  baod  Q-%B:^iiom. 

I^ioo  fit^lw  'xdViso'^^J*!  ©rid^  ijaid-Hjeao  "^tf  feXijq  bsv/  ^uOS^II^  at  8«i;txufOfflB 
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into  another  altercation  over  the  two  shares  of  stock  and  she  v;as 
stabbed  in  the  back  vdth  a  letter  opener  and  tcJcen  to  ?.   hospital 
by  defendant.  Thereafter  certificate  No,  8  ?ss  indorsed  by  defend- 
ant and  delivered  to  Kathryn* 

V.'hen  Agnes  G,  Larkln,  the  mother,  learned  that  a  stock 
certificate  had  been  issued  in  the  name  of  defendant  for  two  shares 
of  the  corporate  stock,  she  refused  to  sign  any  lainutes  of  the 
corporation  until  a  new  certificate  was  issued  in  Kathryn'c  naaie. 
Thereafter,  in  June,  19 38,  Agnes  and  Kathryn  Larkin  met  in  the 
office  of  their  attorneys  for  the  purpose  of  issuing  a  nevi   cortifi- 
cate  in  Kathryn* s  name,  and  the  master  found  that  in  the  presence 
and  at  the  request  of  .gnes  G,  Larkin,  stock  cortifioate  Ho.  9, 
bearing  no  date,  for  two  shares  of  the  capital  stock,  was  issued 
in  the  name  of  :.atiiryn  C.  Larkin,  in  lieu  of  stock  certificate  lJo« 
8,  for  the  purpose  of  putting  zhe   stock  of  record  in  KathrjTi's  name. 
Thereafter  stock  certificate  No,  9  remained  in  the  ofrice  of  the 
attorneys  for  the  coi-poration,  at  Kathryn' s  request,  and  eifter 
defendant's  domands  upon  Kathryn  and  the  compj^ny's  attorneys  to 
deliver  this  certificate  to  him,  it  vjas,   on  July  u,  I938,  sent  by 
registered  mail  to  Kathryn  C,  Larkin,  Thereafter  defendant  con- 
tinued to  urge  her  to  deliver  this  certificate  to  tiia,  and  the 
master  found  that  on  July  15>  1938,  defendant  threatened  Kathryn 
that  unless  che  indorsed  said  certificate  to  him  he  would  put  the 
corporation  into  bankruptcy}  that  defendent  likewise  ordered  the 
employees  not  to  leave  the  coal  yards  with  deliveries  until  the 
certificate  was  indorsed  to  him,  and  he  then  promised  Kathryn  that 
she  could  have  the  certificate  back  any  time  she  requested  the  return 
thereof.  The  corporation  was  then  in  default  in  its  mortgage  pay- 
ments under  the  extension  agreement  and  the  master  found  that 
Kathryn,  believing  defendant  would  carry  his  threat  into  execution, 
and  relying  upon  his  promises  to  return  certificate  No,  9  ^  her  as 
he  had  previously  returned  certificate  Nos.  7  and  8,  thereupon 
indorsed  certificate  No,  9  to  defendant  as  requested,  leaving  the 
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date  of  the  Indorsement  blank.  The  master  found  that  defendant 
immediately  took  possession  of  certificate  No,  9,  and  although 
Kathryn  has 'since  requested  the  return  thereof  he  has  refused  and 
still  refuses  to  return  it  to  her,  and  subsequently  signed  said 
certificate  as  secre  cary  of  the  corporation,  but  did  not  receipt 
for  the  delivery  of  same  to  nia  on  the  stock  record  book. 

In  April,  1939*  defendant  purchased  the  twenty-four  shares 
of  capital  stock  owned  by  ^ignes  G,  Larkin,  as  evidenced  hy  certifi- 
cates No,  2  and  4,  The  certificates  were  then  indorsed  to  defend- 
ant by  Agnes  and  delivered  to  him,  and  May  1'^,  1939^  stock  certifi- 
cate No,  10  was  issued  to  defendant  for  k4  shares  of  the  capital 
stock  of  the  corporation  and  certificates  Nos,  2  and  4  were  accord- 
ingly cancelled  and  attached  to  the  stock  records. 

May  8,  1939#  defendant  issued  to  himself  stock  certificate 
No.  11,  for  two  shai'es,  which  was  signed  by  Agnes  G,  Larkin,  vice- 
president,  but  not  by  Kathryn,  who  was  then  president  of  the  cor- 
poration. 

The  stock  book  and  corporate  minutes  were  kept  in  the 
office  of  the  attorneys  for  the  corporation  until  May  8,  1939* 
but  since  that  date  they  have  been  in  possession  of  defendant* 

The  master  concluded  that  by  reason  of  the  circumstances 
hereinbefore  set  forth  certificates  Nos,  9  and  11  respectively, 
each  for  two  shares  of  the  capital  stock,  are  void  and  of  no 
effect,  and  that  Kathryn  C.  Larkin  is  the  legal  o^ner  and  bolder 
of  twenty-six  shares  of  the  capital  stock  of  the  corporation,  and 
defendant  the  legal  owner  and  holder  of  twenty-four  shares  thereof » 

It  appears  that  during  the  year  I936  defendant  and  Kathryn 
engaged  in  the  stoker  business  as  a  "sideline,"  and  that  Kathryn 
invested  $185  in  the  enterprise;  that  after  defendant  left  the  emplcer 
or  the  corporation  in  1937  he  commenced  a  stoker  business  of  his  own, 
which  he  operated  for  about  four  months,  but  continued  to  draw  his 

Salary  from  the  corporation  during  that  period |  that  thereafter  he 
moved  the  stoker  business  back  to  the  corporation's  offict. 
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and  continued  with  Katiiryn  to  operate  the  same  in  addition  to  the 
coal  business;  that  he  purchased  stokers  and  parts  in  the  name  of 
the  corporation,  and  that  Sll  accounts  were  paid  by  the  corporation; 
that  in  the  fall  of  1938  defendant  moved  stokers  and  parts  to  his 
home,  without  accounting  to  the  corporation  therefor,  by  reason 
whereof  the  corporation  was  responsible  for  the  payment  for  the 
stokers  and  parts* 

The  master  tabulated  various  items  collected  by  defendant 
from  June  20  to  July  15*  1939#  as  shown  by  entries  made  in  the  records 
of  the  corporation,  aggregating  $530  ^'^l;  that  of  this  total  collected 
by  defendant  he  deposited  to  the  credit  of  the  corporation,  July  8* 
1939#  the  sum  of  $52.15*  leaving  a  balance  of  $478,46  unaccounted 
for,  and  that  there  is  now  due  and  owing  from  defendant  to  the  cor- 
poration the  sum  of  $478,46« 

It  thus  appears  that  with  the  twenty-four  shares  purchased 
by  Enright,  of  which  he  was  the  legal  owner,  together  v/ith  the  two 
shares  represented  by  stock  certificates  Kos,  9  and  11,  v/hich  the 
master  found  rightfully  belonged  to  Kathryn  C,  Larkin,  defendant 
sought  to  gain  control  of  the  corporation,  elect  directors  and  perform 
the  other  acts  complained  of,  which  the  deeree  enjoined  him  from 
doing* 

The  principal  controversy  relates  to  the  ownership  of  the 
two  shares  of  stock  represented  by  certificates  Nos,  9  aiid  11,  It  is 
urged  by  defendant  that  the  findings  of  the  master  and  the  deeree, 
holding  Kathryn  to  be  the  legal  owner  of  these  two  shares,  are  majii- 
festly  against  the  weight  of  the  evidence.  The  gravamen  of  defendant's 
contention  is  that  these  two  shares  were  given  to  him  by  Kathryn  as 
part  compensation  for  his  services  in  reducing  the  mortgage  indebtedness 
and  assisting  in  consummating  the  extension  of  the  mortgage  in  1937* 
as  well  as  for  services  rendered  to  her  personally.  The  master  and 

chancellor  evidently  rejected  this  contention  as  being  untenable  and 
probably  for  the  following  reasons:  Certificate  No.  7  was  delivered 
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to  defendant  by  Kathryn  in  March,  1935*  He  liad  started  the  negotia- 
tions regarding  the  mortgage  in  October,  1934,  and  the  reduction  and 
extension  of  the  mortgage  was  finally  consuimaated  in  April,  1937. 
Defendant  testified  that  after  the  extension  was  consunttaated,  Kathryn 
wanted  to  split  her  twenty-six  shares  of  stock  with  him,  but  he  told 
her  the  stock  would  be  worth  too  much  for  her  to  do  that,  '^nd  he  v/ould 
rather  have  her  pay  his  salary  and  go  along  until  something  could  be 
worked  out  to  compensate  liim  for  what  he  had  done|  tliat  after  it  be- 
came evident  the  company  could  not  pay  him  his  back  salary,  Kathryn 
in  February,  1935>  told  him  she  wanted  to  do  something  for  him  but 
did  not  know  what  she  could  do,  bat  that  she  would  give  iiim  the  two 
shares  of  stock  and  at  soae  later  date  would  make  it  all  right  with 
hiE\«  It  is  further  established  by  the  record  that  on  i.pril  15,  1937> 
soite  eight  days  after  the  extension  of  the  mortgage  was  consummated, 
the  corporation  issued  a  check  for  $700  payable  to  defendant's  order, 
and  that  he  indorsed  it  and  returned  it  to  the  corporation.  Defend- 
ant's counsel  characterize  this  as  a  "wash"  transaction,  but  the 
Baster  concluded  that  this  check  represented  settlement  of  all  the 
mutual  claims  of  the  parties  against  each  other,  including  back 
salaries  and  any  services  that  had  been  rendered  by  defendant  to 
the  corporation  for  which  he  had  not  be^n  paid.  From  defendant's 
own  testimony  it  further  appears  that  he  held  stock  certificate  No,  7 
until  October,  1937,  and  when  he  then  left  the  employ  of  the  corpor- 
ation he  returned  the  certificate  to  Kathryn* 

From  these  circumstances  it  appears  that  Kathryn  delivered 

/  this  certificate  to  defendant  about  tw©  years  prior  t«  the  consumitatioi 
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of  the  extension  and  reduction  of  the  mortgage  indebtedness  of  the  cor- 
poration, and  that,  v.'hen  defendant  returned  certificate  No.  7  to 
Kathryn  upon  leaving  the  employment  of  the  corporation,  he  could  not 
have  considered  it  as  reimbursement  for  any  services  rendered,  but 
that  he  held  it,  as  she  testified,  merely  to  qualify  him  as  an  officer 
and  director,  and  returned  it  as  promised  when  he  severed  his  connec- 
tion with  the  company.  Vvhen  defendant  left  the  corporation  in  1937 


••0— 

"Hl^oz^n  atii  bsd^ijs-je  bad  sK     »^C^-t  ^xisiiAi  at  f£\*uldu:i  \cf  ;Jni>jQa!b»l'^b  od" 
•aft  noiiowb*^  ailJ^  fcae  t-^£^J^  ,i»ctod'oO  tit  93i38;;^^o«  aiiii  ^jiifcttss'^-'i  enol* 

loi  »ri  ctj;<f  ^;l:ri  ric^iw  ^oct?  ''^r!  >»f"yjriE   Kl.i^-v;trf«w^  nan  Jxlqa  aJ  L»c)-flBW 

,cf  felifoo  3JKJLIJ- 2>«K)8  Ilc^xxi;  sfloI;3  OS   i  J  ..  ;a  aJbrf  x»q  "larf  svsri  i©xi;taTt 

-acf  iti  I'ii^f'iB  jfeiW   i»Ho£)  bsri  Qri  *Biiw  'lol  crlfi  ec^aBiieqiaoo  oi  d'xro  bajiiow 

axidtfl^  ,Xisl£2  2JoB<f  airi  OLtri  x^q  iJon  blisoo  xti^qaoo  eiW  cfnsblvd  eoso 

iu€  mitl  tef  rnM-tsmoa  ob  oi  hedrfi^w  erie  oM  5Io:t   ^'^i^i  ^x1)avi69'%  a± 

o?'C'  ©liJ  ffii  loow  ©ils  .ta'L  ^  .'(..  hlsjoo  edt  iadv  »*,ofl2i  J-oa  btb 

Aihr  iii^li  L£&  tl  saCscr  bluo  o^bI  sicoe  J-s  baa  ^ooJe  lo  Esiiirie 

^'75.^-^'  «^f  IJtiqA  no  ^sfii"  bioo^-r  orfcr  -^jcf  fcadallcfa^Ge  'xexld-'u/'i  si  JI     ,i*il£l 

^     >        • -alios  asw  f>SjC§d  ^  jdtoiaasixe  cii>.   le^ls  eXBl>  jdaio  ejHoa 

»).'io  2'd-xi3foaplr,5  oo    eld,  va:;-  OO''^?'-  to^  jfcrff    ■   b?)i;2el  floxJsioqioo  orlct 

-fefiolsL   .floldisnoqioo  ©ri;j  i;  i-seiobnl  arl  iadi  baB 

odd   ;}Jjcf  ^iioliojQanjBi;t  "riasw^'   a  a.fi  aiilj    oslis^cJoaXaxIo  laaru/oo  8':tfls 

««;$■  lis  1«  dnscis^.W^oa   os'jr-ar.v'rqiii  jfoeiio  eJLriJ   iadi  boimlonoo  I'l^inzai 

lioiid  gnifcjJloni  ^isffo^^^  ,: -nl  rii:;  aeWiaq  erid"  lo  esislo  XbooWIB 

od  da'5l>a«l9b  -^^  6®i©fia©i  i. ....  wjxld  a&olviss  xas  bas  eejtialsa 

e'';tni3Xine'lob  mcfl     «Jblsq[  a»«^  dofl  fcfiri  ari  xlolffw  10I  nolda'ioqi&o  «.'<+ 

.   ,oH  od'fioXlio'i&o  jtooJa  Merl  e/i  dsxid  s'SsoqqB  loxidiii'i  a±  viocs-fc^a--   

-•;n,.<rr,',  ••■.':.•    -o  '  o T  •..  :  (?fid  dl^-f  flsilJ    sff  neiitf  bos  ^V£?I  tiscfodoO  Ildnu 

•fncnridjaJ!  oi  9$B0l1tiie*)  ©xiJ  bi-nra/dei  ox?  not^H 

bc-itt^Utb  xnciii^sX  Jiii'id  aifie^qqa  &t  sednsdeatwoixo  ©eerld  mo'i'9 

i€>xdja:!J!ttf«mos>  ^rid  •d  'loliq  ai-^^t  owJ-  Jxfods  J-a^iMslab  od  sduoiliJ  ^-^   ^.^.v, 

-10 1^  ©lie?  "Jo  e3©fxbe*d'fc>foi3l:  saagdioio  erli  Ic  iioid-&xf5oi  hna  noiane^xe  &d3  lo 

od   S^  .oPl  QiaollUiBo  bmiai^i  da&bnelpf)  nexlw   ^j-iidd  5ns  ^noldsioq 

on  bXiJoo  sfi  ^noldfiioqrroo  ©dd  lo  ^JaeiBXoIqr.e  sriJ  i^lymel  aoqu  n^'irid-ii.. 

Oj;/<f  ^lieiT'fcn^i  sscIyiss  xrtc  i«l  crnsmse^wctol&i  as  Jl  b9i&htc.aoo  sv.g. 

—      .iov  ^li.  X.-.  •:  /  Qfexlw  iifrsltioiq  exj  <jj:  i.i&xriird"si  hiiu  ^loioe-ilb  bcu, 

\^i::l  111  xK<x^;;;-iotiioo  oiid  dl^X  diLKLxielsD  flexiV     «xa«qffioo  Slid  xl^Jrw  fiold 


-9- 

he  made  no  claim  for  salary  or  ser rices,  nor  did  he  then  contend 
that  he  owned  any  shares  of  stock  in  the  corporation.  Certificate 
No,  8  was  evidently  issued  to  him  under  similar  circumstances, 
and  returned  by  defendant  in  accordance  with  his  promise  to  do  so 
when  requested. 

Defendant  explains  the  issuance  of  certificate  No,  9  "to 
him  by  saying  that  when  he  returned  certificate  No,  8,  Kathryn 
suggested  that  she  would  issue  a  new  certificate  in  her  own  name 
and  indorse  it  over  to  him,  so  as  to  lead  Agnes  to  believe  that  the 
stock  was  held  by  Kathryn,  However,  on  cross-examination,  defendant 
testified  that  certificate  No,  9  was  given  to  him  by  Kathryn,  that 
he  paid  a  consideration  therefor,  and  that  the  consideration  con- 
stituted services  rendered  to  the  corporation  and  for  Kathryn, 
personally.  Since  no  claim  is  made  by  defendant  that  certificates 
Nos,  7  soad   8  were  delivered  to  him  for  any  services  rendered  to  the 
corporation  or  to  Kathryn,  this  contention  is  not  at  all  plausiblej 
it  is  only  with  reference  to  certificate  No,  9  that  defendant  for 
the  first  time  makes  the  claim  that  it  was  delivered  to  him  for  ser- 
vices rendered,  and  this  undoubtedly  led  the  master  and  chancellor 
to  conclude  that  Kathryn  was  the  legal  owner  of  these  two  shares* 
The  record  fully  supports  that  conclusion. 

There  is  the  further  circumstance  that  when  defendant 
rendered  services  in  connection  with  the  mortgage  he  was  a  director 
'  and  secretary  of  the  corporation  and  an  employee  rec  iving  $75  a 
week,  and  under  the  law  he  was  not  entitled  to  any  extra  or  addi*- 
tional  compensation  in  the  absence  of  a  bylaw  or  resolution 
authorizing  payment  thereof,  (Joy  v.  Joy.  356  111,  3^8,  355} 
Stevens  v.  Industrial  Commission,  346  111,  495,  498,) 

The  contention  that  Kathryn  "promised  at  some  later  date 
to  make  it  all  rig^t  with  him,"  is  entirely  too  vague  and  uncertain 
to  form  the  basis  of  a  contractual  obligation.  There  is  nothing  in 
the  record  to  indicate  tiiat  Kathryn  ever  requested  defendant  to 
render  these  services  to  her  personally,  and  no  effort  was  made  to 
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ahow  the  time  spent  by  him  in  the  performance  of  such  service  or 
the  fair  and  reasonable  value  thereof.  The  only  reasonable  ijufer— 
ence  that  can  be  drawn  from  the  record  is  that  certificate  !io,  9, 
like  certificates  Nos.  7  an^  3,  were  delivered  to  defendant  under 
the  circumstances  testified  to  by  Kathryn  C,  Larkln,  and  when  he 
refused  to  return  it  upon  request,  as  he  had  returned  certificates 
Jlcs,  7  and  8,  he  violated  his  trust  to  Kathryn, 

Counsel  argue  the  question  whether  a  fiduciary  relationr- 
ship  existed  between  Kathryn  and  defendant,  and  cite  cases  holding 
that  a  constructive  trust  resulted  from  this  relationship,  but  we 
do  not  think  our  conclusion  need  be  predicated  on  that  theory  of 
law.  The  transaction  disclosed  by  the  record  ^as  a  simple  agree— 
m?*nt  to  hold  stock  for  a  limited  use  and  return  it  upon  request, 
and  failure  to  do  so  justified  the  court  in  restraining  defendant 
from  using  such  stock,  which  rightfully  belonged  to  Kathryn,  to 
gain  control  of  the  corporate  affairs. 

Six   witnesses  testified  before  the  master  upon  this  con- 
troversial question,  Ihe  master  saw  and  heard  the  witnesses  and 
wlille  his  findings  are  not  conclusive,  nevertheless  we  think  the 
record  amply  sustains  his  findings  and   conclusions. 

There  remains  only  the  item  in  the  decree  finding  that 

$478,46  was  due  the  corporation  from  defendant.  He  testified  that 

he  had  collectc-d  a  number  of  bills,  aggregating  $530»<^1*  ai^cL  he 

named  the  persons  from  whom  the  collections  were  made,  the  dates, 

and  the  amounts  collected.  The  master  itemized  these  collections 

and  they  aggregated  $530«6l.  According  to  uefendant'c  testimony- 
he  deposited,  July  8,  1939,  the  sum  of  $^2,15,  and  he  said  "That's 
the  only  money  I  deposited  in  the  bank  out  of  these  collections," 
The  balance  of  .>478,46  found  to  be  due  the  corporation  represents 
the  difference  between  the  amount  collected  and  the  aaoont  deposited, 
There  can  be  no  fair  dispute  as  to  the  correctness  of  this  finding, 
Vcrious  other  points  are  argued  by  the  respective  parties, 
but  we  think  they  are  not  controlling  and  deem  it  unnecessary  to 
discuss  them,  l.e  find  no  convincing  reason  for  disturbing  the 
decree  and  it  is  affirmed* 

AFFIRMED. 
Scanlan,  P,  J.,  and  Sullivan,  J,,  concur. 
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MR.  JUSTICE  FRIEND  DELIV3RSD  TliE  OPINION  OF  THE  COURT* 

Plaintiffs,  as  officers  of  the  Cliicago  Federation  of 
Labor,  a  voluntary  association  owning  and  operating  a  radio 
broadcasting  station  in  Chicago  kno^m  as  "WC:FI^''  brought  suit 
against  Blue  Star  Auto  Stores,  Inc.,  to  recover  payments  due 
under  a  written  contract  which  required  plaintiffs  to  render 
radio  broadcasting  services,  advertising  defendant *s  stoaes  by 
means  of  3OO  announcements,  fifty  words  in  length,  at  the  rate 
of  three  a  day,  Monday  through  Sunday,  for  which  defendant  agreed 
to  pay  $157«50  a  week,  "payable  weekly,"  as  invoiced*  Advertiser 
reserved  the  privilege  of  continuing  the  broadcasts  "beyond  last 
broadcast  date,  and  announcements  purchased  on  renewal  order  shall 
be  quoted  to  advertiser  at  same  rate  as  herein  stipulated," 
Attached  to  plaintiffs*  statement  of  claim  was  a  list  of  seven 
successive  invoices  presented  to  defendant  from  March  27,  1939* 
to  May  16,  1939*  inclusive,  aggregating  $1,140, 

Defendant's  amended  defense  admits  the  statement  of 
services  rendered,  makes  no  denial  of  the  correctness  of  the 
charges  aggregating  $1,140,  and  concedes  that  nothing  was  paid 
under  the  contract.  The  defense  interposed  is  that  under  the 
written  agreement  plaintiffs'  impliedly  promised  they  would  do 
nothing  which  would  interfere  with  the  business  of  defendant 
in  return  for  defendant's  undertaking  to  use  the  services  of 
plaintiffs;  that  said  implied  promise  on  the  part  of  plaintiffs 
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was  a  condition  precedent  to  the  obligation  of  defendant  to  pay 
the  money  provided  for  in  and  by  said  contract;  but  that  contrary 
to  its  implied  promise,  "plaintiff  intentionally  breached  its 
contract  ***  by  composing  and  broadcasting"  over  its  radio  station 
the  following  false  statements i  "Do  you  know  the  Blue  Star  Auto 
Sales  Stores  are  being  picketed  by  the  Appliance  and  Furniture 
Salesmen's  Local  Union  No,  l64  of  the  International  Retail 
Clerks,  which  Is  affiliated  with  the  American  and  Chicago  Feder- 
ation of  Labor?  The  cause  of  the  strike  at  Blue  Star  Auto  Sales 
Stores  is  that  the  ii?ages  of  their  salesmen  were  as  low  as  $13  a 
week  for  75  hours  of  work.  The  Union  tried  every  possible  means 
to  negotiate  a  new  standard  of  wages  and  hours  and  failed.  Do 
you  know  that  wages  at  the  Blue  Star  Auto  Sales  Stores  were  far 
below  the  minimum  necessary  to  sustain  a  family  in  health  and 
comfort?",  which  "injured  the  business,  credit  and  reputation  of 
the  defendant;  that  by  reason  of  plaintiff's  failure  to  perform 
its  implied  promise,  defendant  is  not  indebted  to  the  plaintiff 
in  the  sum  claimed,  or  in  any  sum  whatsoever," 

Together  with  its  second  amended  defense,  defendant 
interposed  an  amended  counterclaim  which  alleges  in  count  1  that 
the  contract  attached  to  plaintiffs*  statement  of  claim  expressly 
excluded  the  right  of  plaintiffs  to  cancel  the  agreement,  that 
defendant,  pursuant  to  the  terms  and  provisions  of  the  agreement, 
continued  to  use  the  services  of  plaintiffs'  station  beyond  the 
last  broadcast  date  provided  for  in  the  contract  and  that  plain- 
tiffs were  under  a  duty  to  continue  to  furnish  their  facilities 
to  defendant  as  long  as  defendant  continued  to  employ  the  same; 
that  contrary  to  the  terms  and  provisions  of  the  agreement  and 
in  violation  thereof  plaintiffs  on  May  9,  1939#  notified  defendant 
that  they  were  canceling  the  contract  on  uay  16,  1939*  and  that,  by 

reason  of  plaintiffs'  violation  and  breach  of  the  terms  and  provi- 
sions of  the  contract  without  cause,  defendant  was  damaged  in  the 
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sua  of  $10,000  and  seeks  .ludgment  against  plaintiffs  in  that  sura* 
The  second  count  of  the  amended  counterclaim  alleges  the 
implied  promise  on  plaintiffs'  part  to  do  nothing  which  would  inter- 
fere with  tiie  business  of  defendant  in  return  for  defendant's  under- 
taking to  use  the  services  of  plaintiffs'  broadcasting  station;  that 
defendant  was  a  corporation  engaged  in  tiie  business  of  selling 
automobile  accessories  in  Chicago,  bearing  a  good  name,  credit  and 
reputation  and  enjoying  the  good  opinion  of  those  engaged  in  this 
character  of  business;  that,  contrary  to  their  implied  promise  and 
undertaking,  plaintiffs  intentionally  breached  their  contract  with 
defendant  by  composing  and  broadcasting,  by  means  of  radio  trans- 
mission, the  false  statements  hereinbefore  set  forth;  and  that 
these  statements  injured  the  business,  credit  and  reputation  of 
defendant  to  the  extent  of  $2:>,U00,  for  which  it  seeks  Judgment 
against  plaintiffs* 

The  third  count  of  the  amended  counterclaim  alleged  in 
substance  that  plaintiffs  wickedly  and  maliciously  intended  to 
Injure  defendant  and  to  bring  it  into  public  scandal  and  disgrace 
toy  wickedly  and  maliciously  composing  and  broadcasting,  through 
their  radio  station,  certain  libels  containing,  among  other  things, 
false,  malicious,  defamatory  and  libelous  matters  of  and  concerning 
defendant  and  its  business,  consisting  of  the  statements  herein- 
before set  forth;  that  the  statements  being  wholly  false,  defendant 
was  injured  in  its  reparation,  business  and  credit  to  the  extent  of 
$25,000,  for  which  it  seeks  Judgment* 

After  the  filing  of  these  pleadings,  plaintiffs  moved  the 
court  to  strike  defendant's  amended  counterclaim  and  for  Judgment 
Instanter  on  their  statement  of  claim  and  defendant's  second  amended 
defense.  Attached  to  plaintiffs'  notice  of  the  motion  was  the 
affidavit  of  Glynn  J«  Elliott  stating  that  there  was  then  pending 
In  the  Circuit  court  of  Cook  county  a  cause  of  action  identified 
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■^s   case  Ifo,  39-C-6339,  in  which  the  matters  pleaded  In  defendant's 
second  aiaended  counterclaim  were  pending  and  that  the  cause  involved 
the  same  parties  as  in  this  proce<5ding  and  arose  out  of  the  same 
circumstances  as  the  matters  set  up  in  the  amended  counterclaim 
/  herein.  The  court  sustained  plaintiffs*  motion,  dismissed  defend- 
ant's counterclaim  and  entered  judgment  for  plaintiffs  in  the  sum 
of  ;pl,140,  from  which  this  appeal  is  prosecuted, 

Ihe  contention  set  forth  in  count  1  of  the  amended  counter- 
claim that  plaintiffs  canceled  the  contract  on  May  16,  1939,  in 
violation  of  the  provision  therein  to  allow  defendant  to  avail 
itself  of  the  services  of  plaintiffs'  station  "beyond  the  last 
broadcast  date"  and  therefore  owed  defendant  "a  duty  ***  to  continue 
to  furnish  its  facilities  to  the  defendant  as  long  as  the  defendant 
continued  to  employ  same,"  is  untenable.  That  provision  was  contin- 
gent on  the  undertaking  by  defendant  to  pay  weekly  as  invoiced  the 
^  siw  of  $157»50«  Since  the  rendering  of  services  contemplated  by 
f     the  agreement,  the  correctness  of  the  charge  and  the  failure  of 
^  defendant  to  pay  any  of  the  weekly  invoices,  stand  unchallenged, 
plaintiffs  had  the  right  to  cancel  the  agreement.  The  amended 
defense  and  counterclaim  are  both  silent  as  to  whether  the  alleged 
defamatory  statements  were  broadcast  before  or  after  May  l6,  1939* 
If  made  before  that  date  and  defendant  continued  to  accept  plain- 
tiffs' facilities  and  services,  it  would  still  be  obligated  for 
payment  of  the  weekly  invoices  rendered;  if  made  after  the  cancel- 
ation, defendant  had  already  lost  its  reserved  privilege  of  continuing 
the  broadcast  because  of  its  own  breach.  Certainly  defendant  had  no 
unlimited  franciiise  to  use  plaintiffs'  radio  station  without  paying 
for  the  services  rendered  and  failure  to  pay,  as  expressly  agreed  by 
defendant,  constitutes  a  valid  ground  for  canceling  the  agreement  and 
discontinuing  the  service. 

The  same  reasoning  and  conclusions  are  applicable  to  count  2 
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,^t   the  amended  counterclaim,  which  is  predicated  on  allegations 
of  plaintiffs'  implied  promise  to  "do  nothing  wh3.ch  would  inter- 
fere with  the  business  of  the  defendant,  in  return  for  th» 
defendant's  undertaking  to  use  the  services  of  the  plaintiff," 
No  date  being  assigned  as  to  when  the  alleged  defamatory  state- 
ments were  broadcast,  defendant  could  neither  contlnus  to  accept 
the  services  ithout  paying  therefor  nor  invoke  the  implied  promise 
after  the  agreement  had  been  canceled  for  nonpayment  of  the  weekly 
services* 

The  subject  matter  of  count  3  of  the  amended  counterclaia 
and  of  the  amended  defense  is  identical;  it  relates  to  the  alleged 
defamatory  statements  broadcast  by  plaintiffs.  Plaintiffs'  counsel 
filed  an  affidavit  stating  that  "there  is  pending  in  the  Circuit 
co\irt  of  Cook  county,  Illinois,  a  cause  of  action  identified  as 
Case  Number  39-2-6339>  i^  which  the  raatters  pleaded  in  the  defend- 
ant's Second  Amended  Counter  Claim  are  pending,  and  the  cause  in^- 
volves  the  same  parties  as  the  instant  case,  and  that  said  cause 
***   arises  out  of  the  same  circumstances  as  the  matters  set  up 
in  the  defendant's  Counter  Claim  pleaded  herein,"  Defendant  now 
argues  that  "no  proof  was  offered  to  show  the  nature  of  the  Circuit 
Court  case,"  and  that  "defendant  was  not  permitted  to  show  that  the 
first  and  second  counts  of  the  counter-claim  were  not  in  ai^  way 
involved  in  the  Circuit  Court  case,  the  Circuit  Court  case  being 
nothing  more  than  an  action  for  slander,"  In  the  absence  of  any 
showing  to  the  contrary  Elliott's  affidavit  was  sufficient  to 
identify  the  two  causes.  The  contention  that  defendant  was  not 
permitted  to  show  that  the  coonts  of  the  counterclaim  were  not 
involved  in  the  Circuit  court  case  appears  to  be  without  support, 
becauve  we  have  searched  the  record  diligently  and  fall  to  find 
any  request  of  the  court  by  defendant  to  file  a  counter  affidavit 

or  make  any  showing  to  challenge  plaintiffs'  affidavit.  Under  the 
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circumstances  we  think  the  court  was  justified  in  holding  that 
there  was  another  and  prior  suit  pending  in  which  defendant's 
rights  to  damages  for  injury  to  its  business,  credit  and  reputation 
could  be  litigated. 

Plaintiffs  were  entitled  to  judgment  on  defendant's  ad~ 
I    mission  of  having  received  and  accepted  the  broadcast  advertising 
services  and  of  its  failure  to  pay  therefor,  liothlng  contained  in 
this  opinion  should  prejudice  any  right  the  defendant  may  have  to 
prosecute  its  claim  against  plaintiffs  in  the  Circuit  court  for 
the  alleged  defamatory  broadcast.  The  order  or  judgment  of  the 
Municipal  court  is  affirmed. 

JUDGMEHT  AFFI RKED# 

Seanlan^  P«  J«,  and  Sullivan,  J»,  concur. 
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APPEAL  PgOTf  AN  INTERLOCUTORY 
ORDSR,^'*fHE''!HJPERlOR  COURT 
OF  COOK  GOUi 

I.A.  185 

MR,  JUSTICE  MA^CHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 


April  24,  1941,  the  trial  court  entered  a  preliminary 
injunction  restraining  the  defendant  from  interfering  with, 
hindering,  obetructing  or  stopping  the  husinees  and  profession 
of  plaintiff;  fiMsm  watching  and  spying  upon  plaintiff  and  his 
aseooiatee,  employees,  etc.;  from  assaulting,  intimidating  (by 
threats,  insults,  slander,  violence  or  otherwise)  his  associates 
and  employees;  and  from  soliciting,  cajoling,  compelling, 
inducing  any  persons  who  seek  contact  with  the  plaintiff  for  any 
purposes  whatsoever;  and  from  interfering  with  or  attempting  to 
hinder  the  plaintiff  from  carrying  on  his  profession  or  business 
in  the  usual  and  ordinary  way. 

This  injunction  was  issued  without  bond  and  (as  the 
record  shows)  without  notice.   It  appears  that  on  April  17,  the 
attorney  for  plaintiff  gave  notice  that  on  the  following  day 
(the  18th)  he  would  appear  before  Judge  Sohwaba  and  move  for  an 
order  according  to  his  petition,  which  reiterated  the  allegations 
made  in  the  complaint  which  was  filed  April  14,   On  that  day  an 
order  was  entered  inciting  that  the  cauee  came  on  to  be  heard 
upon  petition  of  plaintiff  for  a  temporary  injunction  and  that 
leave  was  given  defendant  to  answer  the  petition  within  3  days 
and  the  hearing  upon  the  motion  was  set  for  April  28,  1941,  at 
10:30  A,  M,  without  further  notice.   The  answer  was  not  filed 
within  the  time  limited  and  on  April  24  the  temporary  injunction 
was  issued,  without  further  notice.   Notice  should  ha'^e  tieen 
given* 
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May  14,  leave  was  granted  defendant  to  file  a  motion 
to  vacate,  which  was  granted  May  21,   May  23,  1941,  an  order  was 
entered  vacating  the  order  of  May  21  and  reinstating  the  original 
injunction*   The  trial  judge  stated  that  he  did  not  dissolve  the 
injunction  hut  said  he  wouldn't  do  anything  with  it  ''because  I 
thought  it  was  a  matter  for  the  Bar  Association".   The  matter 
was,  of  course,  for  the  court.   The  defendant  has  appealed  from 
the  original  order  of  April  24  and  from  the  subsequent  order  of 
May  21  which  vacated  it« 
^  The  record  shows  that  the  original  order  was  entered 

I  \    without  a  bond  and  (as  we  have  already  said)  without  notice  to 
3*     the  defendant.   The  requirements  of  the  statute  as  to  bond  and 
notice  were  not  complied  with,   (Smith-Hurd' s  Anno,  Stat,,  Chap* 
69,  §53,  9,  pp,  309,  326),   It  is  urged  that  the  orders  should 
/  be  reversed  for  this  reason.   We  have  held  we  may  in  such  a  case 
Y         examine  the  whole  record  to  determine  whether  the  order  as  made 
N    was  Justified  under  the  statute,   (Central  Trust  Co,  v,  McGurn, 
257  111,  App,  45;  Wagner  v,  Qkner.  306  111.  App.  601),   The 
Wagner  Case  also  holds  that  notice  is  not  waived  by  motion  of  the 
defendant  to  set  aside  (as  plaintiff  contends)  citing  authorities 
which  are  inaccurate,   (Wagner  v.  Otaier.  306  111,  App,  606), 

We  have  examined  the  averments  of  the  complaint  and  a 
petition  of  plaintiff.   The  petition  merely  repeats  parts  of  the 
complaint.   It  adds  nothing.   It  is  not  verified.  We  consider 
only  allegations  of  the  verified  complaint.   The  complaint  set 
up  in  substance  that  plaintiff  and  defendant  were  engaged  in  the 
practice  of  law  under  the  firm  name  of  Chapman  St   Rossman,  as  by 
written  agreement,  copy  of  which  was  attached.  Whatever  the  rela- 
tion may  have  been,  it  was  dissolved  by  notice  given  to  Rossman 
by  Chapman,   The  relationship  began  June  15,  1940,  and  ended  on 
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November  7  of  the  eaae  year.   The  complaint  named  In  detail 
suits  in  which  plaintiff  was  to  share  the  fees;  claimed  the 
total  amount  accrued  was  #1,275,00,  only  178.86  of  ndiich  had 
been  paid,  leaving  a  balance  of  $1,196,14.   The  complaint  averred 
defendant  refused  to  account  and  also  without  cause  and  contrary 
to  the  ethics  of  the  profession  at  various  times  assaulted, 
threatened  and  slandered  plaintiff  and  solicited  hlB  clients^ 
Specifically  it  was  averred,  February  1,  1941,  defendant  attempted 
to  strike  plaintiff,  saying,  "I  am  going  to  knoclc  your  head  off". 
On  the  3rd  day  of  the  same  month  defendant  in  open  court  told 
opposing  counsel  to  get  after  plaintiff;  that  plaintiff  was 
inexperienced,  and  that  he  should  force  him  into  a  settlement. 
On  the  24th  day  of  the  same  month  defendant  approached  a  client 
of  plaintiff's  and  tried  to  get  him  to  substitute  attorneys; 
that  defendant  caused  stories  to  be  spread  that  plaintiff  was 
in  the  army  in  California;  that  he  was  inexperienced  and  could 
not  handle  his  oases  properly,  which  defendant  could  do.   The 
bill  said  these  approaches  were  sometimes  made  by  defendant 
himself  and  sometimes  by  others.   It  was  averred  defendant 
engaged  a  client  of  plaintiff's  in  conversation  in  front  of 
plaintiff's  office  early  in  the  morning  before  the  office  vrae 
opened  and  told  the  client  of  plaintiff ^s  Inexperience,  took  an 
interest  in  his  problem  and  gave  to  him  several  cards  to  distribute 
to  his  friends.   Later,  at  a  party  at  the  home  of  a  client  of 
plaintiff's,  defendant  "tried  to  persuade  his  wife  that  Timothy 
Williams  engaged  a  poor  lawyer  and  that  he  should  go  to  Landon  L, 
Chapman  immediately  if  he  wanted  to  have  success  with  his  case". 
The  following  Sunday  Chapman  went  to  the  house  of  this  client 
in  person  and  talked  with  the  client  and  his  wife.   The  complaint 
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prayed  a  Master  might  t»e  appointed  to  determine  the  money  due 
on  accounting  and  that  "upon  notice  and  hearing"*  an  order  should 
be  entered  enjoining  the  defendant  from  annoying,  interfering, 
threatening,  intimidating,  meddling,  etc«  with  the  business  and 
profession  of  the  plaintiff.  While  the  complaint  prayed  an 
injunction  upon  the  hearing,  it  did  not  pray  a  preliminary  injunc- 
tion, and  from  a  careful  examination  of  the  facts  as  the  same 
appear  In  the  record,  we  hold  no  cause  was  shown  which  would 
Justify  a  preliminary  injunction.   The  purpose  of  such  an  injunc- 
tion ordinarily  and  usually  is  to  preserve  the  status.  This 
injunction  does  not  preserve  it  but  destroys  it,  (Hi^  on  Injunc- 
tions, 4th  Ed,,  Vol,  1,  page  9,  §5A),   These  parties  practiced 
law  together  and  separated  with  much  ill  will.  Plaintiff  says 
defendant  told  him  he  would  "knock  his  head  off*  He  also  says 
that  to  many  persons  defendant  said  that  plaintiff  was  inexper- 
ienced, (a  charge  which  neither  the  complaint  nor  affidavit  says 
is  untrue),   Noidiere  is  It  averred  that  these  acts  of  defendant 
are  about  to  be  repeated  nor  facts  given  from  which  it  would 
appear  that  there  is  danger  they  will  be  repeated.  There  is  no 
allegation  as  to  wh»t  the  conduct  of  plaintiff  toward  defendant 
has  been.  It  is  apparent  there  is  very  bad  feeling  between  the 
parties,  and  we  presume  each  has  done  his  best  to  take  clients 
from  the  other.  The  original  injunction  was  obtained  without 
notice  (and  the  facts  appearing  as  we  have  recited)  should  not 
have  been  reinstated*  Defendant  has  now  filed  his  answer  denying 

the  material  averments  of  the  bill.  The  cause  should  be  tried  on 
the  merits  and  the  question  of  whether  an  injunction  should  issue 
may  well  await  the  result  of  the  trial.  The  orders  appealed  from 
will  be  reversed, 

REVERSED., 

MoSurely,  P.  J,,  and  O'Connor,  J,,  concur. 
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TRIBUNE  COMPANY,  » 
a  corporation,   j 

Plaintiff -Appe|.lant, 


WTsrv-    I 


FRANK  RAlNEY, 
Defendant, 


APPEAL  PROM  MUNICIPAL 

COURT  OF  CHICAGO, 

) 


HARRY  S.  (H^EENSTEIK,  Trustee,      , 
Garnishee  Defendant-  Appellee,   ) 

MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OP  THE  COURT, 

Plaintiff,  Tribune  Company,  procured  a  judgment  for 
$17»80  against  Frank  Rainey  for  unpaid  advertising.  Execution 
issued  and  served  pursuant  to  this  judgment  was  returned  "no 
property  found,"  This  proceeding  in  garnishment  was  instituted 
against  Harry  S,  Greens te in  as  garnishee,  who  entered  an  oral 
answer  of  "no  funds,"  His  answer  was  contested  and  the  case 
was  tried  by  the  court  vdthout  a  jury,   lividence  introduced 
upon  the  trial  established  that  Greenstein,  the  garnishee, 
held  all  of  the  assets  of  the  principal  defendant  as  "trustee" 
under  an  assignment  made  by  Rainey  for  the  benefit  of  his 
creditors.  Plaintiff  challenged  the  validity  of  the  assignment 
as  to  it.  The  issues  were  found  against  plaintiff  and  judgment 
was  entered  against  it  on  such  findings  and  the  garnishee  ordered 
discharged.  Plaintiff  appeals  from  the  judgment. 

The  evidence  disclosed  that  Rainey  had  owned  and  operated 
an  undertaking  establishment;  that  the  garnishee,  Greenstein,  is 
an  attorney  at  law  who  represented  most  of  Rainey^s  creditors; 
that  because  Rainey* s  business  was  in  failing  circumstances  and 
his  creditors  were  exhibiting  anxiety,  the  debtor  by  a  written 
instrument  dated  February  19,  I938,  made  an  assignment  for  the 
benefit  of  his  creditors  to  the  garnishee  as  trustee;  that  a 
schedule  of  his  creditors  and  the  amounts  of  their  respective 
claims  attached  to  and  made  a  part  of  the  assignment  showed 
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sixty-eight  general  creditors,  including  plaintiff,  with  claims 

aggregating  $14,6ll«37  and  four  preferred  creditors  with  claims 

aggregating  $392,28;  and  tiuit  all  of  Rainey's  creditors,  except 

plaintiff,  assented  or  acceded  to  the  assignment. 

The  preamble  of  the  assignment  recites  that  the  debtor 

was  "unable  to  pay  said  indebtedness  and  is  desirous  of  providing 

for  the  payment  thereof  by  an  assignment  of  all  of  his  property 

and  effects,  except  such  as  may  be  exempt  to  him  by  the  laws  of 

the  State  of  Illinois,*'  The  assignment  then  provided  that  the 

property  conveyed  by  it  should  be  held  by  the  trustee  for  the 

following  designated  uses  and  purposes: 

"1*  To  pay  ***  the  costs  of  executing  this  assignment, 
♦*♦  together  with  a  reasonable  fee  to  the  trustee  ***» 

"2,  lo  reduce  such  property  to  money  **♦. 

**2»     To  pay  and  discharge  in  full  from  the  proceeds 
thereof,  after  deducting  all  necessary  costs,  expenses  and  dis- 
bursements including  chbrges  for  the  services  of  the  trustee, 
so  far  as  the  residue  of  said  proceeds  is  sufficient  for  that 
purpose,  the  claims  of  all  the  creditors  who  shall  v/ithin  ninety 
days  after  the  execution  and  delivery  of  these  presents  agree 
in  writing  to  atcept  the  terms  and  conditions  hereof,  or  vdthin 
such  additional  time  as  may  be  granted  at  the  discretion  of  the 
trustee,  ratably  and  in  proportion,  in  discharge  of  their  said 
debts  by  such  instalments  and  at  such  time  as  the  trustee  shall 
think  fit. 

"4«  To  pay  any  balance  remaining  to  the  debtor  ♦**^»» 

On  February  19,  1938,  the  same  date  upon  which  the  assignr- 

ment  was  executed,  the  garnishee  trustee  mailed  the  following  notice 

of  the  assignment  to  all  of  Rainey's  creditors! 

"NOTICS  TO  CREDITORS 

"IN  RE  ASSIGKMEin!  FOR  BENEFIT  OF  CREDITORS  BY  FRANK  RAINSY,  DOING 
BUSINESS  A3  RAINEY  BROS.,  1222  EAST  47TH  STREET,  CHICAGO,  ILLINOIS. 

Notice  is  hereby  given  to  the  creditors  of  Prank  Rainey, 
doing  business  as  Rainey  Bros,,  who  made  a  voluntary  assignment 
for  the  benefit  of  creditors,  on  the  19th  day  of  February,  1938,  \ 
to  file  %lth  Harry  S.  Greenstein,  Trustee,  at  his  office  at  11  S, 
LaSalle  Street,  Chicago,  Illinois,  written  proof  of  their  claims   i* 
against  Prank  Rainey,  doing  business  as  Rainey  Bros,,  fully  veri-  i 
fied  on  or  before  the  19th  day  of  May,  1938. 

Harry  S,  Greenstein, 

Trustee  for  benefit  of  Creditors," 
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Plaintiff  contends  "that  the  funds  in  the  hands  ©f 
trustee-garnishee  Greens tein  under  the  purported  assignaent  for 
the  benefit  of  creditors  are  subject  to  garnishsKnt  because  the 
assignment  is  ineffective  and  void,  at  least  as  to  plaintiff. 
This  assignment  is  void  because  it  is  on  its  faee  a  scheme  to 
coerce  an  unwilling  creditor  to  compromise  its  entire  claim  for 
a  fraction  of  its  value,  in  violation  of  the  law  of  this  state," 

The  garnishee's  answer  to  plaintiff's  contention  in  this 
regard  is  that  "the  assigjmaent  in  question  for  the  benefit  of  the 
creditors  of  the  debtor,  Frank  Rainey,  is  valid  as  to  all  of  the 
debtor's  creditors,  including  the  plaintiff,  notv/ithstanding  plain- 
tiff's non-assent  thereto.  This  assignment  contains  no  express 
covenant  or  provision  that  any  such  creoitor,  on  assenting  to  its 
terms,  thereby  released  or  agreed  to  release  the  debtor  from  lia- 
bility for  any  unpaid  portion  of  such  creditor's  claim;  and  no  such 
covenant  or  provision  can  be  implied  on  a  proper  interpretation  or 
construction  of  the  assignment  agreement," 

The  rules  of  law  applicable  to  voluntary  assignments  for 

the  benefit  of  creditors  were  considered  and  discussed  by  us  at 

sc»se  length  in  the  consolidated  case  of  Tribune  Company  v.  Ganger 

Floral  Company  and  ;j.ylbUB^  QQaipWy  Y.  B?n  j,lag<?S»  Appellate  court 

Case  No,  41276,  the  opinion  in  which  is  filed  concurrently  with 

this  opinion.  In  that  case  we  stateds 

"The  law  of  this  state  has  always  sanctioned  honest 
settlements  made  by  debtors  with  their  crec'itors  or  for  their 
benefit  because  settlements  of  this  character,  fairly  made, 
tend  to  expedite  the  ork  of  the  courts  and  to  avoid  protracted 
delay  in  distribution  and  unnecessary  waste  of  assets.  The 
validity  of  common  law  assignments  for  the  benefit  of  creditors 
as  a  method  of  effecting  such  settlements  has  long  been  recog- 
nized, (Pogue  V.  Rowe.  236  111,  157.)   However,  the  law  is 
just  as  well  settled  that  an  assignment  for  the  benefit  of  credi- 
tors may  be  rendered  invalid  by  a  debtor  annexing  thereto  condi- 
tions onerous  to  his  creditors  and  favorable  to  hjjaself , 

»♦  *  * 

"Thus  assignments  purportedly  for  the  benefit  ©f 
creditors,  which  place  such  creditors  upon  the  choice  of  taking 
nothing  at  all  or  a  fraction  of  their  claims  in  settlement  of 
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the  whole,  are  invalid  as  to  nonconsenting  creditors," 

An  assignment  for  the  benefit  of  creditors  heing  void 
as  to  a  nonconsenting  creditor,  whose  participation  in  the  dis- 
tribution of  the  £.ssets  of  the  debtor  is  conditioned  upon  the 
release  by  such  creditor  of  iiis  entire  claim  in  consideration  of 
the  fractional  payment  made  by  the  assignee,  the  question 
presented  here  is  v/hether  Rainey»s  assignment  contained  sueh 
an  onerous  condition* 

Plaintiff  insists  that  such  a  condition  is  contained 
in  the  following  language  used  in  the  third  paragraph  of  the 
assignment: 

"To  pay  and  discharge  in  full  from  the  proceeds  thereof. 
after  deducting  all  necessary  costs,  expenses  and  disbui'sements 
including  ciiarges  for  the  services  of  trustee,  so  far  as  the 
residue  of  said  procaeds  is  sufficient  for  that  purpose,  the 
claims  of  all  creditors  who  shall  within  ninety  days  after  the 
execution  and  delivary  of  these  presents  file  with  the  trustee 
a  statement  fully  verified  by  affidavit  of  the  debt  due  and 
owing  by  dobtor  and  who  shall  vdthin  ninety  days  after  the 
execution  and  delivery  of  these  presents  agree  in  v.riting  to 
accept  the  terms  and  conditions  hereof,  or  witliin  such  additional 
time  as  may  be  granted  at  the  discretion  of  the  trustee  ratably 
and  in  proportion  in  discharge  of  their  said  debts  by  such  instal- 
ment^ and  at  such  timies  as  the  trustee  shall  think  fit," 
(Italics  ours,) 

It  is  true  that  in  the  foregoing  third  paragraph,  which 
deals  with  the  acceptance  by  the  creditors  of  the  terms  and  condi- 
tions of  the  assignment  and  the  distribution  by  the  assignee  of 
the  =issets  of  the  debtor,  resort  was  had  to  rather  complicated 
phraseology  and  invplved  sentence  construction.  Stripped  to  its 
essentials,  the  purpose  of  the  assignment  as  stated  in  this 
paragraph  with  respect  to  accepting  creditors  is  as  follows: 

"To  pay  and  discharge  in  full  from  cho  proceeds  thereof 
***   so  far  as  the  residue  of  said  proceeds  is  sufficient  for  that 
purpose,  the  Cxaims  of  all  creditors  •'^•*  ratably  and  in  propor- 
tion, in  discharge  of  their  said  debts  by  such  installments  ****" 

IVhile  more  apt  and  less  cumbersome  language  in  a  more 
simply  constructed  sentence  could  have  been  used  by  the  assignor 
to  express  his  intention,  we  think  that,  considered  in  its  entirety, 
this  paragraph  reasonably  construed,  does  not  render  the  assignment 
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invalid,  "It  is  the  dut7  of  a  court  when  construing  written 
contracts,  to  determine  and  give  effect  to  the  intention  of 
the  contracting  parties.  In  arriving  at  this  intention  effect 
loust  be  given  to  each  clause  and  v/ord  used  without  rejecting  any 
words  as  meaningless  or  as  surplusage,"  Thoiaas  hoist  Go.  v^^ 
Kewaan,.  365  111.  I60, 

The  terms  "discharge  in  Tall"  and  "in  discharge  of  their 
debts"  are  found  in  this  paragraph,  but  in  each  instance  such 
terms  are  qualified  by  other  language  in  the  text.  It  vd.ll  be 
noted  that  the  expressed  intention  of  the  assignor  debtor  was 
"to  pay  and  discharge  in  full"  the  claiias  of  the  accepting  creditors 
"so  far  as  the  residue  of  said  proceeds  are  sufficient  for  said  pur- 
pose," This  could  only  mean  that  if  the  net  proceeds  of  the  sale  of 
the  defendant's  assets  were  sufficient  to  pay  and  discharge  the 
creditors'  claims  in  full,  they  would  be  paid  in  full,  but  that  if 
said  residue  was  not  sufficient  to  pay  said  claims  in  full,  it  would 
be  applied  in  so  far  as  it  would  go  toward  the  payment  of  the  credi- 
tors' claims.  There  is  nothing  in  this  language  that  would  preclude 
an  assenting  creditor  from  compelling  the  payment  of  the  unpaid 
balance  of  liis  claim  by  the  debtor  out  of  assets  subsequently 
acquired  by  liim.  The  term  "in  discharge  of  their  said  debts"  cannot 
be  Isolated  and  construed  by  itself.  To  ascertain  the  intention  of 
the  assignor  in  the  employment  of  this  term,  it  must  also  be  con- 
sidered in  connection  with  the  text  in  which  it  was  used.  As  has 
been  seen,  the  accepting  creditors'  claims  were  to  be  paid  to  the 
extent  of  the  residue  of  the  proceeds  from  the  sale  of  the  debtor's 
assets  available  for  that  purpose.  How  was  such  residue  to  be  paid? 
Necessarily  "ratably  and  in  proportion,"  aK  in  payment  or  discharge 
of  their  said  debts.   In  our  opinion  the  only  meaning  that  can 
>*^be  reasonably  attributed  to  tiiis  language  is  that  the  residue 

was  to  be  distributed  to  the  assenting  creditors  pro  rata  in  accord- 
ance with  the  amounts  of  their  various  claims,  to  be  applied  pro- 
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portlonately  on  account  toward  the  payment  of  same.  This  being 
so,  it  cannot  be  said  that  creditors  accepting  the  terms  and 
conditions  of  the  assignment  herein  thereby  agreed  to  accept  such 
pro  rata  payments  as  might  be  made  to  them  in  full  settlement 
of  their  claims. 

While  we  are  impelled  to  hold  that  Rainey*s  assignment 
for  the  benefit  of  his  creditors  was  valid  as  to  all  of  his  credi- 
tors, including  plaintiff,  we  do  not  want  to  be  understood  as 
placing  our  stamp  of  approval  on  instruments  of  assignment  which 
are  couched  in  language  calculated  to  mislead  or  oeceiTe  unsus- 
pecting creditors.  Conditions  in  assignments  for  the  benefit  of 
creditors,  which  vitally  affect  the  rights  of  such  creditors,  may 
be  drafted  in  plain,  simple  language,  readily  understandable  by 
the  ordinary  layman,  and  they  should  be  so  drawn. 

It  is  next  contended  that  the  transaction  by  which  Ralney 

transferred  his  assets  to  thr  garnishee  was  void  because  it  vio- 

/ la ted  the  provisions  of  the  Bulk  Sales  ^et.  (Chap,  121-1/2,  par* 
/ 
/  78,  eJt  sefl...  111.  Rev,  Stats,  1941,)  It  is  sufficient  answer  to 

this  contention  to  state  that  where,  as  here,  a  valid  assignment 
is  made  for  the  benefit  of  all  creditors,  it  is  unnecessary  to 
show  compliance  with  the  Bulk  .^ales  .ct.  In  a  well  considered 
opinion  by  Justice  O'Connor  in  Cardiff  Gypsum  Plaster  Company  Va,,, 
H^les  Coal  &  Material,  Company.  239  HI.  ^pp.  I6,  the  First  Divi- 
sion of  this  court  held  at  pp.  18,  28  and  29: 

"The  question  for  decision  is  whether  the  Bulk  Sales 
Act  applies  to  the  assignment  or  transfer  by  a  debtor  of  his 
goods  and  chattels  to  a  trustee  for  the  benefit  of  his  creditors* 

"*  *  ♦ 

"We  are  of  the  opinion  that  the  Bulk  Sales  Law  is  not 
applicable  where  the  stock  of  goods  is  transferred  for  the 
benefit  of  all  creditors,  and  tne  conclusion  we  have  reached 
is  sustained  by  the  follovdng  authorities:  Mcx^voy  v.,  Janninf;;;, 
44  Wash.  79}     Kasper  v.  Spokane  Merchants'  Ass'n.  67   vvash,  V7j 
Stovall  Go.  V,  ohepherd  Co,,  lo  Ga.  Add.  4Q8!  JHrner  v>  Drees 
Hardware  &   Furniture  Co..  207  Mo,  it  pp.  ^67,  227   '^«  '  •  1085; 
Bldredge  Brewing  Co.  v.  Cocheco  Bottling  Co.,.  79  M.  ^i-  4-l>  ^IftHte? 
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Te&  &   Coffee  Co.  v.  Sarp:ent,  5  Colo.  ^^99 ♦" 

It  is  also  urged  the.t  at  the  time  the  si"'jTirions  In   gar- 
nishisent  was  served  upon  hin  the  £;arnishee  had  in  hJLs  possession 
salary  due  and  owing  tc  the  principal  defendant  more  the.n  suffi- 
cient in  amount  to  pay  plaintiff's  cl&iin.  The  sumicons  was  served 
upon  the  garnishee  on  February  27>  1939.  Qreenstein,  the  garnishee 
trustee,  testified  that  coiamencing  with  t-he  date  of  *-he  assignment, 
February  19,  1938,  Rainey  was  employed  hy  him  to  carry  on  the  under- 
taking business  at  a  salary  of  $5C  a  week}  that  he  ?/ss  paid  salary 
at  that  rate  as  it  accrued  until  August  26,   193^>  when  he  was  paid 
four  weeks  salary  amounting  to  $200  in  advance j  that  thereafter 
his  salary  v,as  paid  in  advance  until  this  cause  was  tried;  and 
that  he,  as  trustee,  did  not  have  in  hi.s  possession  on  February 
27,  1939*  when  the  garnishment  summons  was  served  upon  him,  any 
money  due  as  salary  to  Rainey,  The  only  other  evidence  presented 
upon  the  trial  bearing  on  the  question  under  consideration  is  a 
so-called  "Uniform  Journal"  produced  by  the  garnishee.  Following 
is  a  sumniary  of  entries  appearing  in  this  "Journal": 

••1938 

From  2/19/38 
2/19  to  3/5       $50,00  per  week  2  weeks  100,00 

*  ♦  *  *- 

7/23  to  8/20  4  weeks  200.00 

8/;.0    to  9/17  4      »»  200,00 

9/iV  to  10/15  4.    "  200.00 

45  liks.  t,  50.00   $2250,00 
1939 

2/25  to  3/25  4  weeks      200.00 

3/25  to  4/22  4   "         .-00,00" 

Concf^rning  this  book  Rainey  testified  that  one  0«Brien, 

another  employee  of  the  garnishee,  "made  a  special  book  for  my 

salary  and  copied  it  out  of  &   big  book.  That  is  what  it  is," 

It  will  be  notec  that  this  "Journal"  shows  regular  successive 

entries  as  to  lainey's  salary  at  the  rate  of  $50  per  week  from 

February  I9,  I938,  until  subsequent  to  February  27,  1939>  ti» 
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2. 


flainOff  In  Srror. 
MR,  JUSTICp  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COuhi» 

This  writ  of  error  is  brought  by  William  J.  Ross  f 
review  a  judgment  rendered  against  him  on  the  finding  of  the 
trial  court  that  he  was  guilty  of  carrying  a  concealed  weapon 
on  his  person  as  charged  by  the  information  filed  in  this 
cause.  He  was  sentenced  to  serve  ninety  days  in  the  county 
jail  and  pay  a  fine  of  $100 » 

The  information  upon  which  defendant  was  tried  is 

as  followss 

•♦John  J,  Jarecki  in  his  own  proper  person,  comes 
now  here  into  court,  and  in  the  name  and  by  the  authority  of 
the  People  of  the  State  of  Illinois,  -.Ives  the  Court  to  be 
informed  and  understand  that  William  Jt  Ross,  2835  Lincoln 
Ave.  heretofore,  to-wit,  on  the  26th  day  of  uaj   1940  at  the 
City  of  Chicago,  County  of  Cook  and  State  of  Illinois,  afore- 
said, intentionally  and  maliciously  did,  then  and  there, 

"William  J,  Ross  did  then  and  there  unlawfully  carry 
concealed  on  or  about  liis  person  a  pistol  to  wit:  a  25  cal. 
colt  automatic  pistol.  That  the  said  Uilliam  J,  Ross  at  the 
time  was  not  a  sheriff,  coroner,  constable,  policeman,  or  duly 
constituted  peace  officer,  or  a  warden,  or  a  suporintendent 
or  keeper  of  prison,  penitentiary.  Jail  or  any  other  institution 
for  the  detention  of  persons  accused  or  convicted  of  crime  nor 
an  employ,  or  agent  engaged  in  the  discharge  of  ai^  duty  as 
conductor,  baggage  man,  messenger,  driver,   atchman,  special 
agent,  policeman  employed  by  a  railroad  or  express  company  or 
assisting  at  the  time  in  making  an  arrest  or  preserving  the 
peace,  or  engaged  at  the  tine  in  assisting  any  such  officer 
while  so  engaged* 

in  violation  of  Paragraph  155  chapter  38  Illinois  Rerised  Statutes 
1937*  contrary  to  the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  Illinois* 

"John  J,  Jarecki 

"Subscribed  and  sworn  to  before  me  this  May  28,  1940 


day  of 


"Joseph  L.  Gill, 

"Clerk  of  the  iviunicipal 
Court  of  Chicago," 
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Defendant  contends  that  the  information  upon  which  he  was 
tried  is  fatall7  defective  because  it  was  not  properly  verified. 
There  is  no  merit  in  this  contention.  While  it  is  true  that  the 
verification  of  the  information  is  not  in  affidavit  form,  the 
clerk  of  the  court  by  his  Jurat  certified  that  the  information 
was  sworn  to  before  him  by  John  J,  Jarecki,  who  was  a  police 
officer  of  the  city  of  Chicago.  1  e  think  that  the  language 
contained  in  this  informs-tion  is  susceptible  of  only  one  reason- 
able construction  and  that  is  that  the  facts  were  positively  set 
forth  therein,   ^ince  the  clerk  of  the  court  certified  that  the 
informant  swcare  to  the  truth  of  such  facts,  we  are  impelled  to 
hold  that  there  was  no  fatal  defect  in  the  information  or  its 
verification.  Furthermore  the  record  discloses  that  before  leaTe 
was  granted  to  file  the  information  Judge  Hilliam  V,  Daly  of  the 
Municipal  court  of  Chicago  "examined  the  above  information  and  the 
person  presenting  the  same  and  have  heard  evidence  thereon,  and 
an  satisfied  that  there  is  probable  cause  for  filing  same." 

Defendant  next  contends  that  the  finding  and  Judgioent 
are  contrary  to  the  weight  of  the  evidence. 

The  record  does  not  contain  a  transcript  of  the  proceed- 
ings in  the  trial  court,  but  by  stipulation  there  is  included  in 
the  record  an  "Agreed  Statement  of  All  Facts  Material  To  The  Above 
Cause,"  the  pertinent  portions  of  which  are  as  follows s  "Tto 
first  witness  to  be  called  was  Frank  Ryan,  who  testified  on 
behalf  of  the  People  and  on  being  interrogated  by  the  Assistant 
State's  Attorney  and  counsel  for  the  defendant,  testified  sub- 
stantially as  follows: 

"My  name  is  Frank  Ryan  and  I  live  at  2238  W,  Madison 
Street,  Chicago,  Illinois,  I  am  a  member  of  Local  No,  159  of  th« 
Sign  Hanger's  Union,  On  May  26th,  1940,  I  phoned  my  friend, 

Michael  Kearney,  and  asked  him  to  go  with  me  to  visit  my  sister, 
who  resides  in  the  4800  block  on  Hutchinson  Avenue ♦ 


I 

•«v  mA  AoMvi  aoqti  aotiBtnio'inl  9ti;f  isidi  a£'ns;^aoo  iaabaoleO. 

edi  iadi  ©xnd"  ei  c^x  sI.U-       ,xi0i;»flt;dnos  ajtCiJ  nJ:  ili-^iE  on  b1  eieilT 

eolXo*.,  oflw  jlaloeifiT.  ,1,  nrfoti  ^tf  sLid  eioletf  o;t  xi'xowa:  aaw 

v^BVsaal  fiiii  iMii  ^ta.  .j^&oldO  to  x:fto  arid   lo  isoXllo 

-tfioasdi  srio  ^Ino  lo  s•Ici■jtc^cl^oa^;8  81  aot:) »ax'iolGl  shU  aX  bf^alBSaoo 

idc  Xl^^titroq  oic'f;  ?!;tDi'l  oili    i  :d:^  al  j^rij   .'^ius  flold-of/icfanoo  sXcTb 

•*  ^©XI&tiEU  t  -  '-^^"^  ^^^2  lo  rfd-iri;?  ©'lova  (tUBino'iiil 

ail  -so  iaoiddEiiolnl  9di  al  :}'j-<i'leih  l&d&l  oit  ;  iii  i&di  blod 

©fflsl  0i©led  ctfiiiJ-  asaoloaib  bioos^  ©il^  Qioaiediiifl     .aolJ-aolllisv 

edd-  lo  x-taQ  .V  cisilll^'  i>2bsjT.  nol^axa^olai  eiW  elll  o*  tscJ'iiB'xa  a  aw 

atiJ  6ns  IIoi.^<:;•f.i'Io'i^i:  svoda  DxiJ   SsiiMfixe"  ©s.;olrIO  lo  diifoi*  laqioliiuM 

boi;  ^noo'iQili  qouoIIv'    h'i»Qd  6v.3ii  bos  oaise  sfl::^  gftl^nfejt'xq  KOB'icq 

".asitja  "litilll'  u  :o  ©Idrjcfoiq  sx  aioxlci"  i^rj  bfillzxissB  mu 

.sojaeblvQ  ©jdJ  lo  Jiiglew  :  i'XB'idnoo  ons 

nl  bai^i/Ioisi  al  fe^ori;^  aailajtoiJtcfa  ^o    ,..■.   ^,  ... j.   _..:  .      ...   :.^  z^til 

evocf^  sdT  9*T  Xsiied-aM  s.ioB'i  £IA  lo  ^tixsMKe^acfii  £)2>oaaA*'  li&  bioooi  ori-J 

£aiX"     ;awoIIol  &a  ©'ixs  Jaiiiw  lo  attoi^ioq  Jfiatii;^ieq  axli  "^saxfBO 

no  belli  J' a  a^  othi  ^si^^  ^iOfii'?  r^w  b»iX«s  9cf  o;t  aesfcHw  tfs'xll 

ctflft^aleaA  &tii  xd!  b&i^i^oi'iQ;ial  acl^€f  ito  teas  ©Xqooi  adi  lo  IXiarfsd 

?«woJXol  aa  Y*" '''"''""-■■' 

&di  lo  ^^X   .oM  XbooJ  lo  TCSGftaso  a  ms  I     .aionlXXI  ^oEooiil^-  ^v/^-  v^tB 

^£?aftl'il  -^  beaorlq  I  tO^'^X  ^rf;tc)s:  Xjs**  tiO     .tselnU  s'^isscbH  nglS 

I9^a.t8  xsi  itBly  ^i  9ffl  ^-^-tw  03  oi  fiilxl  -soiae  bn«   ^xenissJI  XeBdolM 


-> 

'•Mr,  Kearney  came  over  to  my  home  and  we  got  into  my  car 
and  started  for  the  home  of  my  sister.  We  drove  West  on  Madison 
Street  to  Kedzie  :. venue  and  there  we  saw,  James  Duffy,  a  fellow 
member  of  Local  159*  ^  Invited  him  to  come  along  and  the  three 
of  us  drove  "Vest  to  Cicero  and  then  North  on  Cicero  to  the  inter- 
section of  Milwaukee  Avenue,  Near  this  intersection  is  located 
Straus  and  Schram  Furniture  store.  The  address  is  4025  i*lilwaukee 
Avenue , 

"Ute  saw  some  one  worid.ng  on  a  large  sign.  Because  it  was 
Sunday,  we  decided  to  ask  them  how  it  was  that  they  were  v/orking 
on  Sunday  or  if  they  were  members  of  the  Union,   v e  got  out  of  the 
car  and  Michael  Kearney  spoke  to  a  heavy  set  man  who  appeared  to  be 
in  charge  and  whom  I  now  recognize  as  l^llliam  J,  Ross,  the 
defendant  in  th-*  s  case. 

"Michael  Kearney  a'=«ked  Ross  how  it  was  they  were  working 
on  Sunday  and  if  they  were  members  of  the  Union  and  if  he  could 
see  his  Union  Card,  The  men  then  started  to  fight  with  us, 

"Mr,  Michael  Kearney,  the  next  witness  called  on  behalf 
of  The  People,  corroborated  the  above  testimony  of  Frank  Ryan  and 
then  proceeded  as  follows; 

i^Shen  I  went  up  to  the  heavy  set  man  whom  I  now  identify 
as  W.lliam  J,  Ross  and  spoke  to  him  about  the  reason  for  their 
working  on  Sunday  and  in:iuir9d  whether  or  not  he  had  a  Union  Card, 
he  thereupon  started  arguing  with  me  using  profane  language  and 
that  Ross  thereupon  put  his  right  hand  into  his  right  front  pants' 
pocket  and  withdrew  a  pistol  concealed  therein  and  struck  me  in 
the  face  with  it,  saying  'Here  is  my  Union  Card,» 

"That  thereupon  the  other  men  who  were  working  oa  the 
job  with  Ross  took  part  and  then  Ryan  and  Duffy  came  to  my 
assistance.  Shortly  after  that  a  uniformed  Policeman  of  the 
City  of  Chicago  came  upon  the  scene, 

"This  all  happened  in  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois, 
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"It  was  thereupon  agreed  by  and  betn^een  tbs  parties  in 
interest  and  their  respectiTe  attorneys,  that  James  Duffy,  who 
was  then  present  in  court,  would,  if  called  as  a  witness,  sub- 
stantiate the  testiaony  given  by  Mr,  ayan  and  ilichael  Kearney 
upon  the  hearing* 

"The  next  witness  to  be  called  on  behalf  of  the  People 
was  Alfred  G,  I>ettaan,  who  testified  in  substance  as  follows » 

"•«y  name  is  Alfred  G,  Dettaan,  I  reside  at  4920  North 
Lester  Avwnue,  Chicago,  Illinois,  and  am  a  police  officer  assigned 
to  the  Traffic  Division  of  the  Chicago  Police  Departaent,  Ob 
Sunday  morning,  Jlay  26th,  I940  at  or  about  lOj^O  A«  M.  I  was 
stationed  at  the  corner  of  Irving  Park,  Cicero  and  Milwatfiwe 
Avenues*  Outside  of  a  cigar  store  on  the  lYorth  West  Corner, 
when  a  dark  beary  set  man,  whoa  I  now  recognize  as  Wllliaa  J* 
Ross  ran  up  to  me  and  told  me  that  some  aen  and  four  of  his  employ- 
ees wero  fighting  in  front  of  the  Straus  and  Schram  Furniture 
Store* 

"I  went  over  to  the  scene  of  the  altercation.  'Vhen  I 
arrived  I  saw  men,  whoa  I  i30w  recognize  as  James  Duffy,  Michael 
Kearney  and  Frank  Ryan,  who  were  struggling  vdLth  the  men  I  oow 
recognize  as  Sdward  Bartelt,  Verne  Simmons,  (Edward  Smith  and 
Ralph  Guy* 

"Another  Police  Officer  of  the  City  of  Chicago  Joha 
Jareckl  came  up  and  we  stopped  tlK?  fight*  DiJiring  the  struggling, 
I  saw  a  pistol  in  the  band  of  William  J*  Ross.  I  don't  know  where 
he  obtained  it*  After  stopping  any  further  fighting  I  asked  tho 
defendant  Ross  for  the  gun.  He  told  me  he  had  put  it  in  the 
truck*  '  e  went  over  to  the  truck  iind  he   took  it  from  undeineath 
a  cushion  and  gave  it  to  me.  It  was  the  Sfoae  gun  ho  had  in  his 
hand, 

"At  this  tiae  a  25  Calibre  Colt  Automatic  Pistol,  serial 
Bo*  243100  with  1  shell  in  the  ciiaaber  and  1  clip  of  6  shells 
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inserted  in  the  magazine  was  identified  by  the  witness  ^afred  G, 
Dettman  and  the  same  was  offered  and  received  in  evidence  as  the 
People's  Exhibit  !•  Tliis  all  happened  in  the  City  of  Chicago, 
County  of  Cook  and  State  of  Illinois* 

"It  was  stipulated  that  if  Officer  Jarecki  was  called  as 
a  witness  his  testimony  would  be  substantially  the  same  as  Officer 
Dettman.  '/.hereupon  the  People  rested, 

"The  defendant  dlliam  J,  Ross  then  testified  in  his  owi 
beh&lf  as  follows: 

"My  name  is  William  J,  Ross,  am  married  and  reside  with 
my  wife  and  two  children  at  2833  North  Lincoln  Avenue,  I  am  General 
Manager  of  the  Chief  Sign  Company,  Inc.  On  Sunday,  L5&y   ^6th,  1940 
at  about  the  hour  of  9:00  o'clock  A,  M,  I  left  my  home  in  company 
with  one  of  our  workers  and  drove  to  Straus  ana  Schram  Furniture 
Company  store  at  4026  Milwaukee  -ivenue  in  my  car  where  we  were  to 
remove  a  large  sign,  V.hen  we  arrived  there,  we  found  three  of  our 
men  on  the  Job,  They  were  Edward  Bartelt,  Edward  Smith  and  Ralph 
Guy.,  It  was  necessciry  for  us  to  work  on  Sunday  because  of  the 
contract  with  Strauss  and  Schram.  The  sign  was  to  be  completely 
removed  by  Monday  night.  After  I  had  been  working  with  my  men  for 
an  hour  or  so  an  automobile  drove  up  and  stopped  and  three  men, 
Frank  Ryan,  James  Duffy  and  Michael  Kearney  got  out  of  the  car  and 
came  up  to  us  using  profane  language  and  then  ordered  my  men  ©ff 
the  Job,  Duffy  threw  over  one  of  the  ladders  while  llyan  took  a 
chisel  and  began  to  break  a  section  of  the  sign  ?.hich  lay  on  the 
sidewalk  and  the  window  of  my  truck,  Kearney  and  Ryan  then  dumpod 
everything  out  of  the  truck,  tore  the  seat  cushion  and  flung  them 
together  with  the  contents  on  the  ground, 

"I  ran  to  the  cigar  store  on  the  North  est  Comer  of 
Cicero  and  Irving  Park  Ave.,  I  bought  a  slug  and  called  the  police* 
When  I  came  out  I  saw  a  policeman  and  took  him  to  the  scene  of  the 
fighting,  V^hen  we  got  there  we  found  about  fifteen  men,  members 
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of  the  Sign  Hanger's  Union  all  attacking  our  four  men,  Ralph  Guy 
Has  lying  on  the  street  being  trampled  upon  and  beaten.  A  large 
crowd  had  gathered  there.  Some  one  said  *Help  that  man] *  I  went 
to  his  aid  and  as  I  did  so  Ryan  charged  at  me  and  koncked  ae  over 
that  part  of  the  sign  lying  on  the  walk.  There  was  a  gun  on  the 
sidewalk  which  Kearney  and  Ryan  had  taken  out  of  our  truck  and 
threw  upon  the  sidewalk.  I  picked  up  the  gun  and  then  1  threw  tbs 
gun  into  the  truck.  Later  I  told  one  of  the  police  officers  where 
the  gun  was  and  I  got  it  and  gave  it  to  him.  At  no  time  did  I  have 
ft  gun  or  other  weapon  concealed  upon  or  about  my  person^ 

"It  was  thereupon  stipulated  by  and  between  all  the  parties 
toy  their  respective  attorneys  that  if  Edward  Bartelt,  Edward  Smith, 
Verne  Siimnons  and  Ralph  Guy  were  called  as  witnesses,  their  testi- 
mony would  in  substance  be  the  same  as  was  given  by  the  defendant 
William  J,  Ross« 

"Officer  Dettman  called  by  the  People  as  a  rebuttal  wit- 
ness testified  that  there  was  not  more  than  fifteen  men  engaged  in 
the  struggle  with  the  defendant  Ross  and  his  four  helpers;  but  that 
the  only  men  engaged  in  the  altercation  were  Ryan,  Kearney,  Duffy 
and  the  defendant  Ross  with  his  four  helpers, 

"Officer  Dettnan  further  |;estified  that  he  saw  no  tools, 
seat  cushion  or  other  contents  of  the  truck  lying  on  the  ground  or 
sidewalk.  That  there  was  a  crack  in  the  window  but  that  he  could 
not  determine  whether  it  was  an  old  crack  or  one  of  recent  origina" 

A  rather  unusual  situation  is  presented  not  only  by  the 
facts  adduced  in  evidence  but  by  the  failure  of  the  State "s  attorney 
and  the  attorney  for  the  defendant  to  present  at  the  trial  the 
testimony  of  at  least  six  eyewitnesses  of  the  altercation  which 
resulted  in  the  filing  of  the  information  against  defendant.  At 
least  one  of  these  witnesses  was  actually  present  in  the  coiirt 
room  and  there  was  no  showing  that  the  others  were  not  available. 

Just  what  is  the  factual  picture?  Three  members  of 
the  Sign  Hangers  Union,  Ryan,  Kearney  and  Duffy,  saw  men  working 
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on  a  sign  at  4025  Milwaukee  avenue  on  ounday.  May  26,  1940,  They 
stopped  their  car  in  front  of  said  building  and  got  out.  according 
to  Ryan,  Kearney  Iel  ediately  accosted  the  defendant,  Ross,  who  was 
the  general  manager  of  the  firm  whose  employees  were  removing  the 
sign,  and  asked  him  "how  it  was  they  were  working  on  Sunday  and  if 
they  were  memhers  of  the  Union  and  if  he  could  see  his  Union  Card 
***  The  men  then  started  to  fight  with  us,"  Ryan  did  not  see  tbe 
defendant  either  draw  or  display  a  pistol. 

As  heretofore  shown,  Kearney  testified  that  when  he  asked 
the  defendant  why  his  men  were  v.orking  on  ounday  and  whether  he 
had  a  "Union  Card,"  Ross  used  "profane  language"  and  "thereupon 
put  his  right  hand  into  his  right  front  pants*  pocket  and  withdrew 
&  pistol  concealed  therein  and  struck  me  in  the  face  with  it,  saying, 
•Here  is  my  Union  Cardj'"  and  that  then  a  general  fight  ensued 
between  the  witness  and  his  associates  and  the  defendant  and  the 
iMn  working  on  the  Job, 

Officer  Dettman  testified  that  it  was  the  defendant  who 
ran  up  to  him  where  he  was  stationed  some  distance  away  and  reported 
the  trouble;  that  when  he  arrived  on  the  scene,  he  saw  Ryan,  Kearney 
and  Duffy  fighting  with  the  four  men  who  had  been  working  on  tl^ 
signj  that  he  and  Officer  Jarecki  stopped  the  fight j  that  "during 
the  struggle  I  saw  a  pistol  in  the  hand  of  William  J,  Ross;"  and 
that  when  he  asked  Ross  for  the  gun,  the  latter  took  it  from  under- 
neath a  cushion  and  gave  it  to  him. 

As  has  been  noted,  it  was  stipulated  thct  if  Officer  Jarecki 
was  called  as  a  witness,  his  testimony  would  haTe  been  substantially 
the  same  as  that  of  Officer  Dettman,  and  that  if  Duffy  had  been 
called  as  a  vdtness,  his  testimony  would  have  been  substantially 
the  same  as  that  "given  by  Ifir,  Ryan  and  IiO-Chael  Kearney," 

According  to  the  defendant,  "Frank  Ryan,  James  Duffy  and 
Michael  Kearney  got  out  of  the  car  and  camfe  up  to  us  using  profane 
language  and  then  ordered  my  men  off  the  Job*  Duffy  threw  over  one 
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of  the  ladders  while  Ryan  took  a  ciiisel  and  began  to  break  a 
section  of  the  sign  which  lay  on  the  sidewalk  and  the  window 
of  my  truck  **♦  then  dumped  everything  out  of  the  truck,  tore 
the  seat  covers  and  flung  them  together  with  the  contents  on  the 
ground;"  that  he  ran  to  a  cigar  store  some  distance  away  and 
telephoned  the  police;  that  when  he  came  out  of  the  cigar  store 
he  saw  Officer  Dettman  and  took  him  back  with  him  to  the  scene  of 
the  fighting;  that  he  did  not  at  any  time  have  a  gun  concealed  on 
or  about  his  person;  that  there  had  been  a  gun  in  his  truck  that 
Kearney  and  Ryan  had  taken  therefrom  and  thrown  on  the  sidewalk; 
and  that  he  picked  this  gon  up,  threw  it  into  the  truck  and  later 
gave  it  to  the  police  officer. 

As  has  been  shown  it  was  also  stipulated  that  if  the  four 
aen  who  were  working  on  the  sign  were  called  as  witnesses,  "their 
testimony  would  in  substance  be  the  same  as  was  given  by  the 
defendant,  '  illiam  J.  Ross." 

The  essence  of  the  crime  charged  by  the  information  is 

\)^  the  concealment  of  th^  weapon  upon  the  person  of  the  defendant* 

Kearney,  who  v/as  apparently  the  leader  of  the  squad  which  provoked 
/ 
\  the  altercation  and  fighting,  was  the  only  witness  who  testified 

to  the  concealment  of  the  pistol  on  defendant's  person,  Ryan 
saw  no  gun  at  all»  The  stipulation  as  to  Duffy's  testimony  was 
that  it  would  have  been  substantially  the  same  as  that  given  liy 
both  Ryan  and  Kearney,  It  could  not  hare   been  the  same  as  the 
testimony  of  both  Ryan  and  Kearney,  Kearney  said  he  saw  Ross  with- 
draw the  concealed  weapon  from  his  pocket*  Ryan  said  he  saw  no 
gun,  either  concealed  on  defendant's  person  or  in  defendant's 
possession.  Police  officer  Dettman' s  testimony  that  he  saw  a  gun 
in  defendant's  hand  does  not  even  tend  to  corroborate  Kearney's 
testimony  as  to  the  concealment  of  the  pistol  because  Kearney 
stated  that  the  defendant  drew  the  gun  from  its  place  of  concealment 
immediately  upon  his  arrival  and  Officer  Dettman  did  not  arrive  on 
the  scene  until  he  was  brought  there  by  Ross. 


£  tissnd  o^  Oissscf  inHi/.  XseMo  m  iioo.:^  iiax^  aXliiw  ^-ssfebsX  BCi  lo 

•irobnhr  9ti^  boB  jLLhV9kta  arii  ao  \&l  rioi^lw  ngla  @£ii  lo  aol;toe5 

&'io&  ^Aouii   ^di  Jo  :iiSQ  siiiaiJ^isva  beqi^issb  ax>dt  **-*'•  3£ot'i^  xm  'to 

ssdi'  no  sc^iisd^rfoo  ei..  ..ejUogoit  ffl*riJ  ^«*'I*1  bfis  aisvoo  ia&z  edi 

to  oasoc  srii  ffiiii  ioo^  Mc  aemiHsii  le^ilto  wes  sri 

iio  balciooaoo  mj3  --.  evsxi  Qffiic^  -ysous  d-js  it^ec  i>16  oii  ^edi   i^stJilglt  ^di 

i(?cl'6i  fens  >:Dr.!iJ  ':rl;;    ^qj;i  lUJS  sMi  o&ilsiq  ed  jjs«fJ   5aja 

.iftolllo  eoiXoq  mi^  oi  il  ©vsj 
oaol  art;?  ^/Jt  waxid'  l;©^sluqi:d-s  osXd  s»w  ifi  nworia  fl®©<f  bbcI  sA 

BsH  xd  aovii}  aisw  as  sjsBa  aefcr  ®cf  ©aoB-tattKi;  al  blitm:  xfioml:^&9:i 

",aao/3  ,L  xafcXXXitf  ^;fnBbnsl5>i» 

fcojiovov;^  xiojttivr  b&Vjps   oni   'to  -r.-if^BsX  sil*  \liaB-^Bqq&  ggw  «»iw  ^x^iiaaJi 

baX'ii;te©^  Oilw  82®Q[;tiw  i^lKo  aili  rjsw-  ^yxitfi^X^  fisn*  ix©JtJ";r:;S'X»tXs  sffi 

hbxM     .noeieq  a » iasfcn^ls.O  «o  Xodsiq  sri^  lo  ia^^Qeoaoo  edi  oi 

Biiw  -piotsxJ-Ko:^  2*Y'''5-i-'-    o»>   ais  aoJ:d'sX&qj:;5'a  arfT     .XXb  cJs  ni^s  on  n&e 

\d  n9vi3  crsrlJ-  cg  fe'Siaa  sjid'  ^iXXjssliJflr.dTsdfte  xieed  ©vail  ttliuov;  J"!  J^BJli" 

arid-  aj3  sm.Aa   srid  xicod  svjsfl  :ta/i  blisoc  dX     »\«m:B»}l  iiflfi  a«\.E  sUjQ^ 

'<iitx  aeo/I  waa  9n  Line  x^tniBsA     «Tj:9aits9l  bJSB  aB^S  ^J^otf  lo  \:no£ild'B©* 

QG  wr.a  ari  feiaa  hb-v:'!     ,ae:>Iyoq  alii  iao-il  aoqisow  fcuX-soanoo  ©d*  w«nf) 

X^ciBO^^  oejj/iOiacf  iocj-sjjq  erl3   lo  ^nsalaQaooo  erLi  o^  ar,  icaojEid'ai..^ 
J£tui;.X»3&onoo  'io  eoeX ,  a;J4:  re'xl  iuig  sdJ  w&«tfe  Aoisixnslefo  ari^  ^ericf  b9^s;re 

no  '-v :■>•..-    :on  f-^T-f'  nf.^n.:,-";"K(   -i    ••^^^*■;•^>  :,rra  I.fjviinjs  siri  Hoqif  vlais&lb&mtsLl 


-9- 

The  fact  that  the  defendant  ran  to  telephone  the  police 
at  the  very  onset  of  the  trouble  clearly  ixidlcates  that  he  was  a 
man  of  peaceful  tendencies.  So  does  the  fact  that  he  brought  the 
police  officer  back  with  him  to  stop  the  fight.  His  very  first 
thought  when  he  and  the  men  working  under  him  were  threatened  with 
violence  was  to  seek  the  protection  of  the  police.  Defendant's 
conduct  in  this  regard  is  hardly  compatible  with  Kearney's  state- 
ment that  he  drew  a  gUA  before  he  went  to  summon  the  police.  It 
is  much  more  logical  and  probable  that  if  Ross  had  a  gun  and  drew 
it,  he  could  hare  dominated  the  situation  and  driven,  his  assilants 
off  without  having  to  call  the  police  for  protection. 

In  our  opinion  the  trial  of  this  cause  w&s  conducted  in  an 
unsatisfactory  manner.  The  defendant's  liberty  w&s  at  stake  and 
it  cannot  be  said  that  he  was  given  a  fair  trial  when  the  evidence 
of  eyewitnesses  of  the  occurrence  was  presented  by  stipulation  iit- 
stead  of  by  their  testimony  in  open  court,  especially  when  they 
were  available.  But  even  on  the  record  before  us  defendant's 
guilt  was  not  shown  beyond  a  reasonable  doubt.  Kearney,  the 
leader  of  the  aggressors,  was  the  only  witness  who  testified  that 
the  defendant  carried  a  concealed  weapon  on  his  person.  Neither 
of  his  associates  corroborated  him  in  this  respect,  Ross  testified 
positively  that  he  did  not  have  a  pistol  on  his  person,  concealed 
or  otherwise,  and  his  testimony  was  corroborated  by  the  stipulated 
testimony  of  the  four  men  who  vere  v.orking  under  him,  whose  testi- 
mony must  be  considered  just  as  positive,  that  Ross  did  not  carry 
a  pistol  concealed  upon  his  person, 

While  the  rule  is  that  b  conviction  may  be  had  on  the  testi- 
money  of  one  witness  where  the  jury  or  the  trial  court  trying  the  case 
without  a  Jury  believes  such  witness,  and  while  it  is  also  the  rule 
that  the  finding  of  the  trial  court  or  the  verdict  of  a  Jury  is  con- 
clusive as  to  the  credibility  of  witnesses  and  the  weight  of  their 
testimony,  these  rules  are  applicable  in  criminal  cases  only  v/here 
the  evidence  is  clear  and  convincing.  The  rule  is  truly  expressed 
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in  People  y.  Tobln^  369  111.  73»  where  the  court  said  at  p.  78: 
"The  finding  of  the  trial  court  is  conclusive  as  to  the  credibility 
of  witnesses  and  the  weight  of  their  testimony,  where  the  evidence 
is  clear  and  convincing,"  In  People  v.  Hooper ^  364  Ill»  32O,  the 
court  said  at  p«  325*  "Although  we  are  committed  to  tho  doctrine 
that  the  j\try  are  the  judges  of  the  facts  and  the  weight  of  the 
evidence  in  all  criminal  cases,  yet,  if  a  review  of  the  evidence 
and  a  consideration  of  the  entire  record  leaves  us  with  a  grave 
and  serious  doubt  of  the  guilt  of  the  accused  it  is  our  duty  to 
reverse  the  Judgment," 

A  review  of  the  evidence  and  a  consideration  of  the 
entire  record  in  this  case  leaves  us  with  a  grave  and  serious 
doubt  of  the  guilt  of  the  accused. 

The  Judgment  of  the  Criminal  court  of  Cook  county 
Is  reversed  and  the  cause  remanded, 

JODGMBNT  REVERSED  AND  CAUSE  RSMAMDED* 

Scanlan,  P.  J,,  and  Friend,  J,,  concur. 
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MR,  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

This  appeal  is  brought  by  the  defendants.  City  of  Chicago 
and  certain  of  its  officials  (hereinafter  for  convenience  sometimes 
referred  to  collectively  as  the  city),  to  reverse  a  Judgment  entered 
in  favor  of  plaintiff,  Carl  G«  Anderson,  for  the  issuance  of  a  writ 
of  mandamus  compelling  the  defendants  to  issue  a  license  to  said 
plaintiff  to  operate  a  massage  parlor.  The  case  was  heard  by  the 
trial  court  without  a  Jury  and  there  is  no  question  raised  on  the 
pleadings.  Plaintiff  did  not  file  a  brief  in  this  court. 

On  September  26,  1940,  John  Nolan,  a  police  officer  of 
the  city  of  Chicago  assigned  to  the  office  of  the  commissioner  of 
police,  visited  the  massage  parlor  conducted  by  plaintiff  in  the 
State-Lake  Building,  Chicago,  and  as  the  result  of  a  report  made 
by  him  concerning  such  visit  plaintiff's  license  to  operate  the 
massage  parlor  was  revoked  by  the  mayor  on  October  4,  1940, 

Plaintiff  instituted  a  mandamus  proceeding  to  compel 
the  restoration  of  his  license  for  the  year  1940,  but  before  the 
hearings  were  concluded  in  that  proceeding  the  1940  license  period 
had  expired  and  the  cause  was  dismissed.  On  January  3#  1941, 
plaintiff  applied  for  a  license  for  1941  and  his  application  was 
not  approved.  He  then  instituted  the  instant  proceeding  on 
January  21,  1941,  for  a  writ  of  mandamus  to  compel  the  issuance 
of  a  license  to  him  for  the  year  1941 » 

Upon  the  hearing  plaintiff  testified  that  he  had  operated 
a  passage  parlor  in  the  State-Lake  Building  for  twenty  years;  that 
he  was  a  chiropodist  as  well  as  a  masseurj  that  10%  of  his  business 
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came  from  the  practice  of  chiropody  and  the  other  90%  from  the 
operation  of  the  massage  parlor;  that  on  September  24,  IS^'-O, 
he  had  in  his  employ  three  female  operators,  who  gave  massage 
treatments  to  both  men  and  women  patients j  that  he  had  as 
patients  a  number  of  public  officials,  theatrical  people, 
orchestra  leaders  and  others;  and  that  he  did  not  on  September 
24,  1940,  or  at  any  other  time  see  any  immoral  or  improper  conduct 
on  his  premises.  Several  vdtnesses  testified  that  plaintiff  was 
generally  reputed  to  be  a  man  of  good  moral  character  and  others 
testified  that  on  the  occasion  of  their  visits  to  Ills  place  of 
business  they  saw  no  immoral  or  improper  conduct. 

Officer  Nolan  testified  in  substance  that  when  he 
entered  the  reception  room  of  plaintiffs  premises  on  September 
26,  1940,  he  was  met  by  one  Hilda  Carlson,  a  masseuse  employed 
by  Anderson;  that  she  conducted  him  to  a  private  room  and 
requested  him  to  undress;  that  after  he  had  completely  disrobed 
he  got  on  the  massage  table  and  she  proceeded  to  massage  himj 
that  the  masseuse  then  performed  numerous  lewd  and  lasciviour 
acts  upon  and  about  his  body  as  v/ell  as  her  own  and  made  immoral 
advances  to  him;  and  that  after  he  had  dressed  himself  he  called 
in  some  other  police  officers  who  had  been  stationed  in  the  hall 
and  arrested  anderson,  Hilda  Carlson  and  two  other  female  operators, 
all  of  whom  were  thereafter  discharged  when  their  cases  came  on 
for  hearing  in  the  Municipal  court. 

Julius  Melegh,  an  Investigator  for  the  Committee  of 
Fifteen,  testified  that  he  visited  plaintiff's  massage  parlor  on 
July  26,  I94O;  that  when  he  entered  the  premises  Hilda  Carlson, 
the  same  masseuse  referred  to  by  Nolan,  led  him  into  a  private 
room;  that  she  then  asked  liim  if  he  had  any  ''rubbers"  and  stated 
that  she  would  give  iiisn   a  "good  time*'  if  he  would  stay;  and  that 
he  left  the  premises  and  made  a  report  of  his  investigation  to 
the  Committee  of  Fifteen* 
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Hilda  Carlson  denied  Melegh*s  testimony  and  stated  that 
she  had  no  recollection  of  ever  liavlng  seen  him.  She  al»o  denied 
In  detail  the  acts  of  Indecency  testified  to  by  Officer  Nolan, 

The  city's  theory  is  that  the  laayor  properly  refused  to 
issue  a  massage  parlor  license  to  plaintiff  for  the  year  1941 
because  of  the  immoral  and  unlawful  o^anner  in  which  he  operated 
his  business  in  19^f  resulting  in  the  revocation  of  his  license 
for  that  year, 

Xh©  Municipal  Code  of  Cfiicsgo  contains  the  foliov/iag 

pertinent  provisions? 

•*Ifo  person  shall  conduct  or  operate  a  massage  parlor 
without  first  obtaining  a  license  therefor,"  (Section  152-2.) 

"In  all  cases  where  licenses  are  required  to  be  procured, 
such  licenses  sliall  be  granted  by  the  Mayor  *»*^«  (Section 
101-2, ) 

"The  i^ayor  shall  have  power  to  revoke  any  license  issued 
under  the  provisions  of  ttiis  code  for  good  and  sufficient  cause," 
(Section  101-27.) 

««  *  ♦  Moral  supervision  of  massage  parlors  shall  be 
directed  by  the  Comuiissionr^r  of  Police,"  (Section  152-7.) 

The  Mayor  of  the  City  of  Chicago  has  a  broad  discretion 
in  the  granting  and  revoking  of  massage  parlor  lloenees.  It  is 
a  well  recogniiied  principle  of  law  that  there  is  vested  in  the 
licensing  authority  a  discretionary  power  which  may  be  reasonably 
exercised  in  the  granting  or  refusing  to  issue  a  license*   ven 
when  the  applicant  for  a  license  has  complied  with  all  of  the 
requirements  governing  the  ls:.uance  of  such  license,  nevertheless 
ft  discretion  exists  in  the  licensing  officer  and  he  will  not  b« 
compelled  to  issue  a  license  when  in  his  discretion,  reasonably 
and  fairly  exercised,  the  license  has  been  refused,  (Harrison  v. 
T,t^e  f^9Vl^$   222  111.  150|  People  v.  DereXt   236  111.  App.  135*) 

The  fact  that  plaintiff  and  his  employees  were  discharged 
in  the  Municipal  court  when  they  were  tried  on  charges  brought 
against  them  as  the  result  of  the  investigation  made  by  the  Police 

Department  did  not  militate  against  the  Mayor's  use  of  his  dis- 
cretionary power  to  refuse  to  grant  a  license  to  Carlson.  Ths 
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jadgment  in  the  criminal  proceeding  did  not  preclude  the  Mayor 
from  exercising  his  discretionary  power  in  the  matter  of  refusing 
to  grant  Carlson  a  license  for  the  year  1941,  (People  v.  Ludndgf 
258  111.  App,  268j  State  v.  Lewis.  l64  Fds.  363,) 

Did  the  i.ayor  abuse  his  discretion  by  refusing  plaintiff 
a  massage  parlor  license  for  the  year  1941?  When  the  report  of 
Officer  Nolan  and  his  testimony  and  that  of  the  Investigator 
Melegh  are  considered  in  connection  rdth  the  admitted  fact  that 
it  was  the  common  practice  in  the  conduct  of  plaintiff* s  business 
for  female  attendants  to  massage  male  patrons,  it  must  be  held 
that  the  layor  exercised  sound  discretion,  both  In  revoking  plain- 
tiff's 1940  license  and  in  refusing  to  issue  a  1941  license  to  him* 
It  clearly  appears  that  there  was  good  and  sufficient  cause  for  the 
revocation  of  plaintiff ♦s  1940  license  and  it  just  as  clearly 
appears  that  the  Mayor's  refusal  to  grant  plaintiff  a  license  for 
1941  was  neither  unreasonable,  arbitrary  nor  capricious.  In 
McGregor  v.  Miller j^  324  111,  II3,  in  enunciating  the  principles 
of  law  applicable  to  a  mandamus  action  brought  to  compel  an  officer 
to  performa  discretionary  function,  the  court  said  at  p.  II81 

"It  Is  a  well  recognized  rule  that  where  the  performance 
of  an  official  duty  or  act  involves  the  exercise  of  judgment  or 
discretion  the  officer  cannot  ordinarily  be  controlled  with 
respect  to  the  particular  action  he  will  take  in  the  matter,  and 
where  an  officer,  in  the  exercise  of  a  discretionary  power,  has 
considered  and  determined  what  his  course  of  action  is  to  be  he 
has  exercised  his  discretion,  snd  his  action  is  not  sabject  to 
review  or  control  by  mandaaias;  and  so  careful  are  the  courts  of 
encroaching  in  any  manner  upon  the  discretionary  powers  of  public 
officials,  that  if  any  reasonable  doubt  exists  as  to  the  question 
of  discretion  or  want  of  discretion  they  will  hesitate  to  inter- 
fere, preferring  rather  to  extend  the  benefit  of  the  doubt  in  favor  oj 
the  officer,"  (To  the  same  effect  ere  Citv  of  Clilcago  v.  Kirkj^nd. 
79  F.  2nd   ' 
Y>  Chicago 


: erring  rat^ner  xo  exzena  zae  oeneiix,  01  xne  uoudt^  xn  xavc 
ir,"  (To  the  same  effect  ere  Citv  of  Clilcago  v.  Klrklanid 
963j  People  V.  ..ohuettler,  209  111.  App,  588;  SfiJisllUa 
)  Park  District f  ^o4  111.  96.) 


Plaintiff  having  failed  to  show  an  abuse  of  discretion  by 

the  maypp  and  having  also  failed  to  establish  a  clear  right  to  the 

writ  of  mandamus,  the  Judgment  of  the  Circuit  court  Is  reversed*. 

JODCaiEHT  REVERSED* 

Scanlan»  ?•  J.*  ahd  Friend,  J,,  concur. 


r/.-j. 
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WILLIAM  HOLDEN,/        ),^  / 


Appel/ant,    >^       ^ 

^  )     f  /APPEAL  PROM 


/  ;    I     ^"^  SUPmiOR  COURT,    COOK  COUNTY, 

DR.    SAMUEt^^  STEIN,         )  ,^  Vt.     ,.     -g=       ,  \ 


^Appellee,   ) 

MR,  PRESIDIII&  JUSTICE  MoSURELY  DELIVSRED  THE  OPINION  OF  THE  COURT, 

Plaintiff  brought  suit  alleging  malpractice  by  the 
defendant  doctor  in  hie  treatment  of  an  injury  to  plaintiff's 
leg.  At  the  conclusion  of  evidence  on  behalf  of  plaintiff  the 
court  directed  the  Jury  to  return  &  verdict  for  defendant,  and 
plaintiff  appeals  from  the  Judgment  entered  on  the  verdict. 

In  December,  1935,  plaintiff  was  hit  by  an  automobile, 
suffering  shock,  laceration  of  the  scalp  and  a  fracture  of  the 
left  leg.  Involving  the  tibia  and  fibula;  he  was  taken  to  the 
South  Chicago  Community  Hospital  where  he  was  treated  by  the 
defendant.   First  the  shock  and  head  injuries  were  treated  and 
the  leg  bandaged  and  put  in  a  splint.   X-rays  showed  the  fracture 
to  be  a  comminuted  one,  with  loose  fragments  of  bone.   Plaintiff 
was  treated  by  defendant  for  the  fractured  leg  for  approximately 
four  months. 

Plaintiff  testified  that  at  the  end  of  this  time 
defendant  removed  the  cast  and  said  that  the  leg  was  solid  and 
oould  be  used.   The  union  of  the  fractured  bones  did  not  proceed 
in  a  satisfactory  way,  and  a  Dr.  Kreuseher,  who  specialized  in 
bone  and  Joint  surgery,  operated  on  plaintiff.  He  performed  what 
he  called  a  "sliding  graft  of  bonej"  that  Is,  he  took  a  piece 
of  healthy  bone  from  above  the  fracture,  slid  It  across  the 
fracture,  thus  uniting  the  fragments. 

Dr.  Kreuscher  testified  that  the  reason  for  the  non- 
union was  not  due  to  anything  that  defendant  did  or  omitted  to 
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do,  but  was  the  result  of  the  original  injury;  that  in  a 
comminuted  fracture  the  nutrient  artery  is  disturbed  or  ruptured 
and  there  is  apt  to  be  a  delay  or  even  a  failure  of  bony  union. 
On  cross-examination  the  witness  said  that  this  delayed  union 
ooours  "regardless  of  the  care  and  skill  used  by  the  physician 
originally  setting  the  bone, "  He  further  testified  that  defendant 
had  used  good  Judgment  in  the  method  of  alignment  and  the  manage- 
ment of  plaintiffs  leg. 

Plaintiff  also  produced  a  Dr.  Solar,  who  in  answer  to 
a  hypothetical  question  said  that  in  his  opinion  "the  treatment 
by  the  first  physician  to  the  hypothetical  person  did  not  exercise 
ooB^lete  reasonable  diligent  care,"  and  also  said  that  in  his 
opinion  "with  reasonable  medical  certainty  there  might  or  could 
have  been  a  causal  connection  between  the  subsequent  events  that 
followed  the  first  doctor's  treatment  and  the  condition  of  the 
leg  before  Dr.  Kreuscher  operated* " 

Plaintiff  first  argues  that  it  was  error  to  permit  the 
oz*o88-examination  of  Dr,  Kreuscher,  who  was  called  as  a  witness 
on  behalf  of  the  plaintiff.   The  latitude  allowed  in  cross-examin- 
ation rests  largely  in  the  discj?etion  of  the  trial  court,  Brennen 
T,  Carterville  Coal  Co. .  241  111.  610,  622.   In  Chioafeo  City  Ry.  Co 
V,  Creech.  207  111,  400,  it  was  held  to  be  erroneous  for  the  trial 
court  to  restrict  the  cross-examination  so  as  to  prevent  the  party 
from  going  only  into  matters  connected  with  the  examination  in 
chief.  And  in  People  v.  Del  Prete.  364  111,  376,  380,  it  was  held 
that  cross-examination  must  be  permitted  as  a  matter  of  right  "so 
far  as  it  relates  to  facts  in  issue  or  facts  relevant  to  the 
issue."   Thej?e  are  many  other  cases  to  the  same  effect. 

Cases  cited  by  plaintiff  are  not  in  conflict  with  this 
rule.   In  Bell  v,  Prewltt.  62  111,  361,  it  was  held  that  the  facts 
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brought  out  on  cross-examination  were  wholly  Inadmissible,   In 
the  Instant  case  plaintiff's  whole  theory  was  that  he  had  been 
Improperly  treated  by  the  defendant,  and  the  testimony  of  Dr, 
Kreuscher  aa  to  the  facte  was  admissible  and  proper  to  be 
developed  under  cross-examination. 

The  rule  with  reference  to  the  treatment  by  a  physician 
is  that  he  Is  bound  to  exercise  reasonable  siclll  such  as  physicians 
in  good  practice  ordinarily  use  In  a  similar  case  In  the  same 
locality.  Schlreson  v,  Walsh,  354  111.  40,  57»  Dr,  Solar's 
answer  that  "the  treatment  *  did  not  exercise  complete  reasonable 
diligent  care,"  Is  meaningless,  and  his  opinion  that  there  "might 
or  could  have  been  a  causal  connection  between  the  subsequent 
events  that  followed  the  first  doctor's  treatment  and  the  condi- 
tion of  the  leg  before  Dr,  Kreuscher  operated, "  Is  obscure  and 
fails  to  state  any  facts  as  to  what  defendant  did  or  omitted  to 
do^  that  was  malpractice  and  produced  harmful  results. 

In  Sims  V.  Parker.  41  111,  App,  284,  it  was  said  that 
in  order  to  hold  a  physician  liable  for  malpractice  it  must  be 
shown  that  he  failed  to  exercise  ordinary  skill  and  care  in  the 
treatment  of  a  given  case,  and  that  "The  Jury  cannot  draw  the 
conclusion  of  unskillfulness  from  proof  of  what  the  result  of  the 
treatment  was. ..."  In  Moline  v.  Christie,  180  111,  App,  334, 
the  opinion  goes  extensively  into  the  decisions  on  this  point. 
It  cites  Haire  v,  Reese,  7  Phil.  R.  138,  as  follows:  "Ho  pre- 
sumption of  the  absence  of  proper  skill  and  attention  arises 
from  the  mere  fact  that  the  patient  does  not  recover,  or  that  a 
cure  was  not  effected, "  In  Pettigrew  v.  Lewis.  46  Kan,  78,  it 
was  said!   "The  question  whether  a  surgical  operation  has  been 
unskillfully  performed  or  not  is  one  of  science, ,,. "  And  in 
Martin  v.  Courtney.  87  Minn.  197,  204,  the  court,  in  sustaining 
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a  directed  vei^lot  in  favor  of  the  defendant,  said:   "...mere 
conjecture  or  auppoaltlon  should  not  be  sufficient  to  overcome 
the  presumption  in  favor  of  the  attending  physician.   Where  the 
Bubmission  of  iaportant  facts  necessary  to  sustain  a  verdict 
rests  on  conjecture  or  suspicion  alone,  it  should  not  be  said 
in  any  enlightened  tribunal  that  it  could  reasonably  sustain  a 
verdict.   *Mere  possibilitias  can  never  establish  the  probability 
of  a  fact  requisite  to  be  proved  in  order  to  make  *♦  a  party 
liable  in  any  action  whatever.   To  decide  otherwise  would  be 
to  say  that  verdicts  may  rest  on  mere  possibility,  speculation, 
and  conjecture. *  "  The  Mollne  case  Involved  an  infected  finger, 
and  the  opinion  concludes!   "Our  ooneluslon  is  that  the  plaintiff's 
evidence  left  the  Important  questions  of  fact  in  the  realm  of 
posBlbilities,  speculation  and  conjecture.   The  Jury  had  no 
basis  in  the  evidence  upon  tdiich  to  found  the  necessary  conclusions 
of  fact.  Under  the  authorities  cited  above,  the  evidence  was 
not  sufficient  to  carry  the  ease  to  the  Jury,  and  the  trial  court 
did  not  err  in  directing  a  verdict, " 

It  was  incumbent  upon  the  plaintiff  to  prove  that  the 
delayed  union  of  the  fractures  in  his  leg  was  due  to  and  caused 
by  negligent  treatment  given  by  the  defendant,  and  in  this  respect 
plaintiff  failed,  Phebus  v.  Mather,  181  111.  App.  274;  Wallace 
V.  Yudelson.  244  111,  App,  320,  327-8 J  Gtoodman  v.  Bigler.  133 
111,  App,  301 J  and  Mollne  v,  Christie.  180  111,  App,  334, 

The  testimony  of  Dr.  Solar  did  not  purport  to  state  how, 
in  anything  defendant  did,  he  did  not  exercise  that  ordinary 
degree  of  skill  and  oare  which  a  physician  similarly  situated 
would  exercise,  and  that  is  the  only  standard  which  measures  a 
physician's  responelbillty  and  liability. 

It  also  should  be  noted  that  Dr.  Solar,  while  he  said 
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that  he  did  not  consider  the  opinion  of  Dr,  Kreuscher  "complete- 
ly, "  yet  also  testified  that  he  did  not  take  Issue  with  Dr. 
Kreuscher  on  the  fact  that  Kreuscher  had  thought  "that  the  doctor 
(defendant)  exercised  good  Judgment  In  the  method  of  aligning 
the  fracture  and  In  the  method  and  management  up  to  that  time" 
(when  Dr#  Kreuscher  saw  plaintiff, ) 

A  case  Involving  similar  facts  Is  Wright  v.  Conway  241  P, 
(Wyo,)  369,  378,  where  the  court,  speaking  of  the  failure  of  bones 
to  unite  following  a  fracture,  said:   "Failure  to  secure  a  union 
during  the  period  of  that  treatment,  or  even  longer  had  It  been 
continued,  would  not,  alone,  establish  negligence,  or  even  be  a 
ground  for  an  Inference  thereof,  since  a  successful  result  Is  not 
guaranteed,  and  the  general  rule  Is  that  an  unsuccessful  result 
does  not,  alone,  establish  negligence,  or  Justify  an  Inference 
thereof.   That  rule  was  applied  In  a  case  directly  In  point 
(Dean  v,  Seeman,  42  S*  D,  577,  176  N*  ¥,  649),  where  the  court 
eald:  'It  may  be  stated  In  the  beginning  that  the  mere  fact  that 
the  broken  bone  did  not  stay  In  place  after  It  had  been  set  and 
did  not  grow  together  In  the  usual  length  of  time  does  not  neces- 
sarily prove,  nor  even  Imply,  that  appellant  was  negligent  or 
unskillful* •  "  Another  case  Involving  similar  facts  Is  Feranson 
V,  glenn.  201  N.  C,  128,  133,  a  suit  for  malpractice  where  the 
fractured  bones  failed  to  unite.   In  that  case  the  doctors  testi- 
fied that  fractured  bones  unite  because  of  v/hat  Is  called  "cal- 
lous," or  a  kind  of  exudation  that  comes  from  the  ends  of  the 
bones  and  causes  a  knitting  together  of  the  fractured  parts,  and 
that  If  there  Is  not  sufficient  callous  thrown  out  they  fall  to 
unite.   The  court  there  held  that  the  trial  court  should  have 
directed  a  verdict  for  the  defendant,  and  that  If  the  doctor  has 
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applied  In  his  treatment  such  knowledge  and  aklll  as  are  ordinarily 
possessed  by  men  In  his  profession  similarly  situated,  he  has 
fully  measured  up  to  these  requirements  of  the  lav  and  "he  cannot 
he  held  liable  for  consequenees  which  no  human  agency  can  oi:>dl~ 
narlly  prevent,  * 

Dr.  Kreusoher  testified  that  nature  usually  unites  the 
fractures  by  throwing  a  callous  across,  and  that  If  enough  callous 
Is  thrown  out  the  fracture  should  heal;  that  such  callous  does 
not  always  foz^,  and  that  because  of  the  failure  In  this  respect 
the  doctor  was  of  the  opinion  the  operation  of  bridging  the  frac- 
ture with  a  graft  of  bone  was  necessary.   There  le  no  evidence 
that  defendant  was  responsible  for  the  failure  of  callous  to 
form  In  the  Instant  case. 

Counsel  for  plaintiff  correctly  state  the  rule  that  In 
considering  the  motion  for  a  directed  verdict  the  court  should 
not  wel^  the  testimony  of  the  witnesses  and  decide  which  Is  the 
most  credible*   In  the  Instant  case  the  court  did  not  weigh  the 
testimony  but  properly  held  there  was  no  evidence  to  sustain 
plaintiff's  claim  of  Improper  treatment  by  defendsmt,  and  espec- 
ially the  claim  that  such  alleged  Improper  treatment  caused  the 
delayed  union  of  the  fractured  bones.  As  was  said  In  Kanne  v« 
Metropolitan  Life  In8>  Co. .  310  111.  App«  524,  531:   "It  Is  true 
we  cannot  weigh  conflicting  evidence*   However,  It  Is  our  duty  to 
review  the  testimony  and  determine  whether  there  le  any  evidence 
to  weigh. "  There  Is  none  here  for  the  present  plaintiff,  and  the 
directed  verdict  for  the  defendant  was  proper  and  the  Judgment 
Is  affirmed, 

AFFIRMED, 
Matchett,  and  O'Connor,  J,  J.,  concur. 
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JOSEPHINE  RASHIJIBKI, 
▲ppejilee. 


THE  TRAVELESS  CASUAIiTX  INSURANC 
COMPANY,   /         \^ 
/  Appell&nt, 


APPEAL  FROM 
COUNTY  COURT  COOK  COUNTY. 


o  X  ^^ 


360' 


MR.  PRESIDING  JUSTICE  Mc SURELY  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  against  It  of  ^1,000, 
entered  on  verdlot  returned  In  an  action  by  plaintiff  to  recover 
on  one  of  defendaat's  Insurance  policies  In  which  she  was  the 
beneficiary. 

The  Insured  was  Lawrence  Rashlnskl,  the  son  of 
plaintiff.   The  policy  provided  for  payments  for  specific  Injuries 
and  11,000  for  loss  of  life  caused  by  accident.   Lawrence  was  in 
an  automobile  accident  on  March  17,  1940,  and  died  March  23; 
proofs  of  death  were  submitted  to  defendent,  who  declined  to  pay, 
aaiertlng  that  the  policy  had  lapsed  for  failure  by  the  Insured  to 
pay  the  premiums  for  February  and  March,  1940, 

The  policy  called  for  the  payment  of  monthly  premiums 
of  $1,  payable  on  the  first  day  of  each  month.   Defendant  says 
that  under  the  terras  of  the  policy,  when  a  premium  Is  not  paid  on 
the  day  It  Is  due  the  policy.  Ipso  facto,  becomes  canceled  and 
void. 

Plaintiff  Introduced  evidence  that  on  February  27  the 
aunt  of  the  Insured,  Mrs,  Jamelunas,  called  at  the  defendant's 
office  In  Chicago  and  had  an  Interview  with  Edwin  A,  Graw,  who 
was  the  duly  authorized  agent  of  the  defendant  to  represent  It  In 
the  business  of  Insurance  In  Illinois,  Although  Graw  denies  that 
he  had  any  conversation  with  Mrs.  Jamelunas,  the  Jury  could  proper- 
ly believe  that  she  told  him  that  the  Insured  was  hard  up  for 
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9rf;f  Vf;  iieand^'H.  no  if:>ilt   soflsX/ivo  .D©ouf)oi;tnl  'i'il3'ni*4X"i 

ni  il   *n9C^iq9T  o*  Jn.si)nf»'teL   erid"  to  *«<5Sb  ftftsiioiWi/A  XXui)  Siij*  saw 
;f.erf;t  asXnaib  WiSii)  £{;9uoif*XA      .SjEonXXXI  nt  '^ottntimnl  Jo  sgtmXsucf  Qdt 

10I  qu  frcaii  ativf  J5)9'xif«»nl   ari^  ;fjidJ  «iri  6X0J   9ila   Jiii-y   ©veXX^cf  X-C 
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cash  and  could  probably  pay  the  February  premium  around  the 
middle  of  March  If  they  would  give  him  a  little  extension;  that 
Graw  stated  to  her  that  though  this  was  unusual,  the  defendant 
company  would  grant  this  extension,  A  few  days  later  the  Insured 
received  a  notice  from  the  defendant  company  entitled  "Final 
Notice,"  saying  that  to  avoid  suspension,  payment  of  premiums 
must  be  made  on  or  before  the  due  date,  which  the  notice  stated 
was  March  30,  1940* 

March  19  the  Insured  forwarded  funds  by  money  order 
to  pay  the  February  and  March  premiums,  which  was  retained  by 
defendant  until  after  notice  of  the  death  on  March  25  of  the 
insured  had  been  given  to  the  defendant*  Defendant  thereupon  on 
March  29  wrote  to  plaintiff  that  the  policy  had  lapsed  on  March  1, 
1940  ,and  returned  the  money  order« 

It  is  well  settled  by  many  cases  in  this  state  that 
where  an  insurance  ooapany  induces  the  insured  to  believe  that 
payment  of  the  premium  may  be  made  after  the  due  date,  a  forfeiture 
is  barred  where  the  payment  is  made  before  the  last  day  of  the 
extended  period,  Baxter  v.  Metropolitan  Life  Ins.  Co, ,  S18  111, 
369;  Stevenson  v«  Prudential  Ins,  Co. .  308  111*  App,  401,  408; 
Hoolcer  v.  Farmers  Mut.  Reinsurance  Co, ,  304  111*  App,  230; 
Chicago  Life  Ins.  Co.  v.  Warner «  80  111*  410*   In  the  Stevenson 
eafc,  supra*,  the  beneficiary  was  notified  that  unless  the 
premium  was  paid  by  a  certain  date  the  policy  would  be  forfeited, 
but  the  company  declared  a  forfeiture  before  that  date;  we  held 
that  the  beneficiary  "had  no  way  of  knowing  that  the  policy  would 
be  forfeited  before  September  16,  as  the  notice  stated,  nor  could 
she  know  that  the  company  would  contend  the  policy  was  forfeited 
and  void  for  non-payment  of  the  June  premium*. *"  We  quoted  from 
the  Baxter  case;   "Forfeiture  of  life  insurance  policies  is  not 


9x1?  bnuoiM  ffiifliKstq  itAi/'iefe'?  adj  \^q  xXdjado^q  bluoo  baji  xl«j9o 
j-Bri?    ;floisn9d-x9   9l*;MI  b  alrf  *▼!§  J&Ijuov  >t;arf;j'  ti  itdaM   to  alfilJla 

Iswl'il"  6ftId"Jl:J««  Yn-sqffloo  d'njsJbflels.f)   ari^  isott   aoicfofi  s  Saviao©^: 

fi'it-HiiP,   floirt^on   :fW   riolffw   ^fi^&.b  «»Hfc  s/C*  siolscf  10  no  «JbAffl  stf  ^8U« 

.0*PI    ,05  dotaM  SAW 
i-^bio  ^ionoia  x^  ^btojlL  J^sifiaewso'i  Bsiii^iii  art*  GX  jioiaM 

" ''   t:     .2  xfoi«M  no  xf*«9J&  erid"  'to  solffon  i9;flj3  liJAi;  J^n^/jn^tstjft 

no  noquaiedi  ^aAbtieloQ     ^i a&ha'^ tfi&>  ^di  oi  asvijj  noscf  JbBri  60*[tf««l 

,X  rfoOisH  no  Jb«aqfiX  Buri  xoiXoq  sritf  ^isd*  "Slitffrt/sXq  o*  ad'oiw  SS!  doiisM 

♦•SBJU*!©  t^inoa  Qilt  ^enTU^ei  Bob,  0*91 
?sii;f  dtAjta   Biil;r  ni  aeQiso  x^iiffi  ^df  l>«)X#7ei)  IXsv  e»l  ;tl 
tsidi   9Vr)XX9cf  o*  £)©ii;snX   sriJ   e^^tsMl  -^Uftqiaoo  90naiy»jnl  a«  srterivf 

©ri;J*   lo  XAb  Ja^X   eiii'   ©lOlecT   -iBsia  ai  ;Jn?>ffl'^?».Ci  srf^f   ©"^oriv  &9iiAd  sJt 
»XXI  8XS    ,  .oD^  ,^6itl   fil'iiu  flJBJiJocroigeM   ^v  r^a^fr-Bji      »l)oi'rsq  Jb»ii{ie;fx9 

;80£»    ^IO;l-   ,c,.q..v    J'XI  80S    t  «oO   ,«e^I  J         .  .  _IiS   ^v  n€)efife*veg£   JSSS 
J  OS  is  «qqA  .XXI  <^o&  t  *g,Y;  QfiK-'-  _j:it£!LJJI^2w.  «'''  '^^^.^CooH 

mii  BBsXnjj  Jail*  i>«illX*ofl  B«>r  x'i&J:ol\9a@e!  silif    ,  ♦.js,^cy-q.   ^ys.'-o 
^Jbcd'Xe^fio'i  9Cf  l>Xuow  TjoXXoc  -iii*   9^>ib  nlMiiec  a  ^  l>iac  nm:  rawirasiq 

P)Xi/ow  -^oiXoq  eiH  ii>ii:t  gniwonjsl  "io  tjjw  ok  baxi*   Tj'xaXoi'iafl^tf  »ri3-  *j3rf* 

BXwoo  'J  Oil   ^bBifitB   •oJt^oa   fld*  a  a    jSX  TscTa^itqeiB  pj-iolecT  feed'iE'i'XcIt  «cf 

fisJXfi'i'sol  Bjsw  Y,fiXXoq  ad*  bn®iaoo  bluov  Yfi^^qw-'oo  erf*  *4Rri*  woni  exia 

moil  itaJowp  -.  . .  ^m'.ia^nq  ^tuilt  sti*  to  Jnataxsq-non  'iol  6iev  fena 

*ori  si  sf^XoXXoq  aotubiu^al   pIXX  'to  c-i«*i<itT:o'4"      :  sojbo  n^^YME  exi* 
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favored,  and  unless  the  oircumetancee  show  a  clear  intention  to 

claim  a  forfeiture  for  non-payment  of  the  premium  such  forfeiture 

will  not  he  enforced.   If  the  conduct  of  the  insurer  is  such  ae 

to  induce  the  assured  to  helieve  that  a  forfeiture  will  not  be 

insisted  upon,  the  insurer  will  be  held  to  be  estopped  from  taking 

advantage  of  such  forfeiture,,," 

The  insured  in  the  instant  case  could  have  no  reason 

to  believe  from  the  language  of  the  final  notice,  giving  March  30 

as  the  due  date,  that  an  atteispt  would  be  made  to  forfeit  the 

policy  before  that  date.  The  notice  was  a  clear  statement  by  the 

defendant  that  the  insured,  "to  avoid  suspension,"  must  pay  the 

premium  on  or  before  March  30,  1940,  Language  could  hardly  be 

clearer.     Even  if  this  were  not  so,   where  there   is  any  ambigiilty 

or  conflict  in  the  language,  courts  will  construe  the  policy  most 

favorably  to  ■Gie  insured,  Le Vinson  v.  Fidelity  &  Casualty  Co. , 

348  111,  495. 

not 
It  iS/Vithout  significance  that,  while  the  funds  in 

payment  of  the  February  and  March  premiums  were  forwarded  to 

the  defendant  on  the  19th  of  March,  they  were  retained  by  it  and 

not  returned  until  defendant  had  received  notice  of  the  insured's 

death.   In  Froehler  v.  North  American  Life  Ins,  Qo^ ,  374  111.  17, 

where  the  ineured  forwarded  money  to  pay  the  premium  and  the 

company  kept  this  until  after  the  insured  had  died,  which  was  13 

days  after  the  money  was  forwarded,  it  was  held  that  the  insurance 

company  could  not  hold  the  money  and  decline  to  reinstate  the 

policy  when  it  discovered  that  the  insured  was  at  the  point  of 

death.   So  here,  it  is  a  reasonable  presumption  that  the  defendant 

would  have  accepted  the  payment  of  the  February  and  March  premiums 

if  it  had  not  learned  that  the  insured  had  died. 

Defendant  cites  Muller  v.  Equitable  Life  Aseur,  Soo, . 


••"•S~ 


od  ton  IIlv  9rcj!;^i 

or,  doiiiK  sniv-   ^   -* 
^.  .... .. 

Brio     ^O     ";  a-:i    •  J    .J   '     '\   .'- 


'"■;"*        ■--»■      ■■■■     -•'-"-  f-  ■'■    --,t     -.f-t^    ©VQilsxf    O^ 
ii:\^'j^£.    11)3.    .jioj.vi      J  .;>;tj.vX>    9il5    Bdi    B& 

)i^  /'      .  .  !^ei  ,0"  •  •:  "  9^ol90'  -xo  no  mulm^iq, 

tsoa   volX'  ^^:QKis2£i'f-^   '^'^^  ni  joiirnoo  10 

,-."?■  ,1X1  Q^^ 

b(i&  Jfi  'ic'  .«^i,'i;i»^s'i  ■  lo  ilit^I  sri^  no  ^njaJbnslafc  9dt 

9'fe9i««ni  9X1*  "io  eoij-oxs  isvi&os's  Ljcui  tf«.sM«»*k©l>  Xii^ftw  J&f5iiii}*«>i  Jon 

^I   s        .'.(;^ia      ,    9ifi  Ae/i  f)*'?  "au  sZftt  Jq©a[  xnaqrooo 

9XiJ  eit&^tsnXsi  0*   QnilofcL  iwA  -^eflOJB  »£i  Mori  Jen  £>Xuoo  >{n«c[iBoo 

Jn.«i)ne1:sf>  w/iJ   ;tsri*  aoUqaii/eMq  aXd^BnoeAfri  ,    -xyd  oG      jiituQb 

grauXffl^iq  jSoiaM  fin*  f'lAwndt'i  eritf   "to  Jn»«r^«q  siij  i>»jq90oa  &v&d  Muow 

.So if  f>Ari  J^©T[«af!f  7'9«ifleX  Jon  ibsri  Ji  1:1 


293  Ill«  App«  555,  but  there  the  insured  did  nothing  about  hie 
defaulted  premium  until  after  he  wae  Injured,  and  in  hie  applica- 
tion for  reinstatement  recited  that  hie  policy  had  lapsed.   In 
Busta  V,  Court  of  Honor,  172  111.  App«  71,  there  was  no  inquest 
for  the  extension  of  time  to  pay  dues,  which  In  the  present  oase 
was  made  before  the  Insured  was  injured.   Other  oases  cited  by 
defendant  may  be  distinguished. 

We  find  no  reversible  error  in  instruction  No.  2, 
giren  at  the  request  of  plaintiff.   Counsel  for  defendant  seems 
to  ooncede  that  it  is  a  correct  enunciation  of  the  law  but  says 
it  tended  to  mislead  the  Jury,  but  in  what  z*espeot  is  not  desig- 
nated« 

The  Jury  could  properly  believe  that  defendant's  agent, 
Mr.  Orav,  agreed  with  the  Insured's  representative,  Mrs,  Jamelunas, 
that  the  time  of  payment  of  the  February  and  Maroh  premiums  would 
be  extended,  and  in  view  of  the  written  notice  from  the  defendant 
that  the  premium  could  be  paid  on  or  befojre  March  30,  1940,  the 
verdict  was  anqply  supported  by  the  evidence,  and,  no  reversible 
errors  occurring  upon  the  trial,  the  Judgment  is  affirmed* 

AFFIRMED. 
Hatohett,  and  0* Connor,  J,  J.,  concur. 


•oci«  ■gattiioR  tiX)  bQtsjp.nX  sri#  fstttti^  tud   ^838    »qqA   ,1X1  SS2 

^a9l>p«'  .     A   .XXI  SVX   t^oaoH  1o  itiijoO    »v  mjhuB. 

9B&0  faen&rq  9At  nJt  doltba  ,•«»£>  xaq  0^  ^^^^-^^  ^o  iioians;rx9  si&r  •xol 

^€f  I>9ilo  aas.^^o  isiJd'O     ,d9<x:if{,0X  s«w  bv^a^al  »fii^   9*xol9cf  ©jE'sjk  3aw 

8«e95  ,  'ftsntJoD      ^t'ittnLBXq  to  3'aei/pO'Tc  erf;?  ta  nwvXg 

JbXtf»w  a««l«i9nq  rforsaFi  f»n«  "^.sjirKf??^  ad^  1o  ;^fi««ri;;i?.q  to  9mli  9di  i&di 

aXeflcx^vs-i  on   ^5"^  ,©efi9j&lve   erl?  '^cf  X>e*f''joqqvti   ^Xqnw  9.«.w  ;J'oi&i9V 
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WILLIAM  T.  HJLNSON^^^" 
Appellee, 


i    APPEAL  FROM 


SpERIOR  COURT  COOK  COUNTY, 
TRUST  C^ANY  OF  CHfO*M5a#.-'i        )      / 
corporfrelon,   AdininJ,«trator  of  )     f 
the  SIf'tate  of  B*irtfrd  Maskell, 
Decedsed, 

Appellant. 

MR,  PRESIDING  JUSTICE  MoSURELY  DELIVERED  THE  OPINION  OF  THE  COURT, 

Defendant  appeals  from  a  judgment  for  |2,000  had  by 
plaintiff  on  a  verdict  In  a  personal  injury  oase  in  which  plaintiff 
claims  that  while  riding  in  a  Stude baker  automobile  it  was  struck 
by  a  Ford  automobile  which  Edward  Maskell  was  driving.   In  the 
collision  Maskell  was  killed  and  suit  was  brought  against  his 
administrator.  Mr.  Dooling  was  riding  with  him  in  the  Ford  at  the 
time,  and  he  also  was  killed. 

^e  accident  happened  about  2:30  o'clock  in  the 
morning  of  May  21,  1939,  at  the  Intersection  of  Narragansett 
avenue,  which  zoms  south,  and  Belmont  avenue,  running  east. 
Plaintiff  Hanson  was  riding  in  the  front  seat  of  the  Studebaker 
car,  which  was  driven  by  Joseph  Scheer,  going  east  on  Belmont; 
the  wives  of  the  men  were  riding  In  the  rear  seat;  the  Ford, 
driven  by  Maskell,  south  bound  on  Narragansett,  collided  with  the 
east  bound  Studebaker  at  the  intersection.  At  this  point  Narra- 
gansett does  not  cross  Belmont  on  a  straight  north  and  south  line. 
As  you  enter  Belmont,  going  south  on  Narragansett,  you  turn  to 
the  east  on  Belmont  about  30  feet  and  then  turn  to  the  right  to 
proceed  south  on  Narragansett,  The  collision  occurred  when  the 
Studebaker  was  about  10  feet  west  of  the  center  line  of  Narragan- 
sett, as  it  proceeds  southward,  and  the  Ford,  coming  from  the 
north,  turned  towards  the  southeast  on  Belmont  to  make  the  turn 


r^  \ 


85VX* 
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» .-i.   W>s  JL  CS' 


(to    '5. 


ti^tii»lq  xXoixiw  fli  e«Ao  X'^ul.n-^   Xjufloeisq  »  nl  ioJLfoi'^v  &  no  ItlJflXBXq 
s:oin*a   8J8W  tl   slidosaotuB.  isiCfidaiii^Jfi  fi  nl  ^rtlJ&li  aXixiw  :?HXi?  aeJijaXo 

sXfi  3^  o'li^uoic'  beXXXaf  saw  XXsij^aaM  nolBlXXoo 

8Ci;r  *J8  b'io'i  9dS  nl  aid  xi^iw  s^-^  ;BfiXXooC    »i?f     .lo^faiifainiatJ&js 

.fieiXXJtjf  8JSW  oeXfi  sd  fima    ^sbsXJ 

edtf  ni  2{ooXo'o  OC;s  tueti&  Jbanaqqiwi  i'nablooia  ariT 

;J*»QCiJgs'-x'iiH;;  lo  aot$09a'i9ttaI  ,,  ,XS:  xjbM  "io  ■^nlaiom 

,j8Se  sfiixuiwi    ^gtrnsvii  InosaXf^a  bnr^.    ^£i^uoB   anjrx  rfoliiw   ,?!ixn0VjB 

•ssiafjssG^i^wJa  9il;f  to  ;rs9fi  Jnoi*:  '   ^at&lt  saw  noenfiH  l^WnXaX*! 

;jnoBiXf>S  no  ^sse  s«-to8    »'x»9xloe  riqasoL  "^cf  ne^iifi  8j&w  riolriw   ^i&'j 

^bto''i  sx^jf    ;Jaft»  laor:   9iii  nl  ■gnlblT.  qisw  flora  biH  Tto  eevlw  9x1? 

9dJ  riifl¥  58fiiXXoo    ^tf9^n.HgAti»y[  no  hnuod  dtuoB    ,XX«:£8aM  y,di  fl»vliJ& 

-AitaJl  d^fcloq  aJtricf  cTA     .iioXd"ooa'XA3^«l   »rftf   tn  i^iAdBlutQ  bnuotS  d'ea© 

•  9i!lX  tiiuos   bfljs  d*ion  Jrlgifiii^B  ^  no  tnomlnE  QBono  cton  eeoA  i^BBtiM'g 

oS  flijjJ   ucY    ,^*©8flj3:ija'tiaH  no  rfJiros   gnXog    ^d"no«l9fi  isd'n?)  uox  bA 

o*  *rfeli   oiW   cJ  n-xtf-t  next*  £>njB  rf^ee'i  OF,  ^HOd«  *iioaX»a  no  Ja«9  9di 

»ri?  nfirfw  6qi«iu5oo  noiailXoo    sxfl'    .J^^sarsa'^BTiaH  no  xJitiiofi  J!>9900ic 

-aa^ati&VL  lo   ?5nlX  tietfneo  f^ritf  to  ^aev  ts^t  OX  :fijcxf«  aew  •i9::facf9iJ«d'iLi 

y£i;f  raoil  aniaoo    ,^0*5  »£it  btia   ^?)ixwdiuo%  afcseoonq  Ji  as   ,*J98 
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Into  southbound  N&rragansett  avenue.   Both  streets  are  about  45 
feet  In  width  and  there  were  the  usual  red  and  green  lights 
operating  at  the  intersection. 

There  is  oonfllotlng  evidence  on  the  critical  point 
as  to  vhioh  automobile  was  entitled  to  the  right  of  v&y.     The 
plaintiff  was  not  permitted  to  testify  against  the  defendant 
administrator.   The  other  three  occupants  of  the  Studebaker  - 
Joseph  Soheer,  his  wife  Prances,  and  plaintiff's  wife,  Mrs,  Hanson, 
each  testified  that  they  were  travelling  from  20  to  25  miles  an 
hour  on  Belmont  as  they  approached  Narragansett;  that  at  this 
time  the  intersection  light  was  red  and  their  car  slowed  down 
and  stopped  about  even  with  the  red  light  on  the  southwest  corner 
and  stood  there  about  a  minute;  the  car  was  in  the  lane  nearest 
the  south  sidewalk;  another  oar  was  moving  beside  them  on  the 
left  and  it,  also,  stopped  at  the  intersection  with  Narragansett, 
but  when  the  amber  light  went  on  it  went  on  eastward  ac2*oss 
Narragansett;  when  the  3tudebaker  car  started,  the  light  was 
green;  at  this  time  the  other  car  on  the  left  was  almost  across 
Narragansett,  headed  straight  east. 

These  witnesses  testified  that  the  Ford  car,  coming 
from  the  north  on  Narragansett,  turned  southeast  in  Belmont  and 
struck  the  left  front  of  the  Studebaker  with  a  heavy  crash  and 
careened  off  toward  the  north  and  landed  up  against  a  trolley 
pole.   The  impact  threw  Scheer  out  of  the  Studebaker  to  the  north, 
and  plaintiff  Hanson  was  half  In  the  street  and  half  in  the  car, 
on  the  left  hand  side  where  Scheer  had  been  sitting. 

The  occupants  of  the  Studebaker  were  returning  from  a 
party  in  Forest  Park,  and  defendant's  counsel  sought  to  develop 
that  at  this  party  the  driver  and  the  others  had  been  drinking, 
the  inference  being  that  Scheer  was  negligent  in  driving  the  car 
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Ei-  J-ifocf  ,   9-::.  sD't;':?'?    itot^      ,?um<=*vjs  tfe^'.ajs'^'un'm^   bnitodisiiiuct!   ottii 

JnjB&ii .     ,,     ,  V.    „  axila^jB  xil-it^^si*  o;J  £e^c^!M»•a;*q  ;^ofl  saw  llJtJnlflXq 

n.(3   eallffl  3S  •.«  iid^i^  --«■•''■  i«ysiJ   -s'^sw  \,»rl*  ;}-ac£^  XJoiliJee?  liojtio 

aiif?  ■♦  :  :'■"'■■    I--' '■'>■-  -■■^ojso'Xviq-a  x®^*  a^*''  ^nofiiXsS  no  tuod 

:ra9^A«c  v)fiisl  erf?   "  •'■  "  ^ -'  "?  =  -'   ?cJE*   ;®tiiJtXii  A  ttfedjs  Qiedi  Soo*J"a  ibaa 

ai®  no  ffier'*^  •  '  ^ao  rt*ti3^ ''-■'=»    t^X6v»-&X^  dtuoB  9tii 

,*t»8n«SJ»i*^«K  >j^xw  j: L-^x o. '.-..■'- 3.  .ui,i   ^ya  tA  Ji^HH'-'"'-^    ,oaXJ5    ^d-i  ban  ?1©X 

saoioja  i9ifiw«f8£9  fsr   t — -  -*  -   "-  -^r^v  iiigtl  'i9dai&  &&  tiBtiv  iisd 

aacnr-  •^-    -' ~- -  -     ^' t  ^mtt   eXriJ  *s    inee'xa 

Li.^  cfa-  daD9creX>M{fe  eifJ  to  tao'it  ilol  «xf;f  ioinifs 

v^jj  c©x>n-«I  r^toa  sxld"  J&ojswoJf  1*5:0  beao^'i&o 

,rc«o  9dt  al  tl&A  baa  .t^sjiita   tni4t  at  tSJui  a^vt  nceosH  tliXd'flXjaXq  btxA 
."^nlJIil.  '  Laxf  t99doB  9<xdjcitf  afcitj  £n«ri   j"5:©l  srl*  no 

B  moil  ^In-i'  •  v;   x :?2U;-d'ebjj*e  -^Jnisqiiooo  sd'i' 

tgnXoifli  '  Bisxttfo   Ml*  f>n*  isvX'i"  ;>M©q  alAt  tB  JarlJ 

i«o  erf?  --^iz^rss:  ni  d^no^XX^en  aaw  isdilots  i.^^iU  ^iXecf  e^nenetni  »d* 
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and  the  others  were  Indifferent,   There  was  also  some  testimony 
tending  to  show  that  the  women  were  asleep  at  the  time  of  the 
collision,  and  hence  were  Ignorant  of  the  movemente  of  either 
or  both  of  the  oars*   The  women,  however,  testified  denying  that 
they  were  asleep  at  the  time  of  the  accident;  there  was  evidence 
of  some  slight  drinking  while  they  were  at  the  party,  but  a  con- 
siderable time  before  they  started  homeward. 

Defendant  introduced  evidence  tending  to  show  that  the 
red  light  was  against  the  Studebaker  as  it  approached  Narragansett, 
Peter  Feyerelsen  and  Anson  Granmer  were  returning  from  a  dance, 
travelling  south  on  Narraganeett,  and  irtien  about  900  feet  north  of 
Belmont  heard  a  crash  and  saw  the  light  at  the  intersection  turn 
from  amber  to  red,  and  it  is  argued  that  at  the  time  of  the 
collision  the  green  light  was  on  for  the  southbound  Ford.   There 
were  some  discrepancies  in  their  testimony*   Apparently  they  had 
signed  a  statement  prior  to  the  trial,  describing  the  accident, 
in  which  they  said  that  a  oar  travelled  south  past  them  as  they 
neared  Belmont  at  a  great  rate  of  speed.   Granmer,  however,  testi- 
fied that  he  did  not  know  which  car  had  the  right  of  way  at  the 
time  of  the  accident  and  did  not  know  that  the  light  showed  green 
at  this  time. 

A  milk  driver,  Elmer  Essig,  testified  that  he  was 
standing  on  Nagle  avenue,  which  is  a  block  west  of  and  parallel 
to  Narraganeett,  with  his  oar  headed  north;  that  the  Studebaker 
passed  him,  going  east  on  Belmont  at  about  40  to  45  miles  an  hour, 
and  that  he  turned  into  Belmont  and  followed  it;  that  the  light 
at  the  intersection  was  red,  but  plaintiff's  car  travelled  through 
it  and  did  not  slow  down;  that  the  witness  did  not  stop  but  crossed 
Narragansett  and  kept  on  going  east;  that  the  Ford  was  half  way 
across  Belmont  when  the  Studebaker  car  entered  the  intersection* 


"o  ciJiOi  .'OG  d^i;o«i£  n»rtw  fiiiis    ^:fi■i)B[u.:mn'x&K  no  Muot!  snillevAnJ 

mucf  floi3-o9aT3:tni   -^ij^-  d"ii  Jrfgil  sjritf  vjse  jbriis  riaa-xo   a  Aissrf  tnoelsQ 
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SiiJ  tfe  TtJftw  ^o  ^flgjt's  9i{:t  fxBri  oso  rfolffw  wonaf  *on  ^JIA  sri  S^di  bait 

nseis  fisworis  tffi^XI  edS  i&dif  wonsi  ;ton  fib  bn»  :^n9l.)iooA  edd"  lo  «iBi3" 

saw  9ii  iAdi  bfyllti^^ei    ^^giQQ?■.  tm:£K   ^lerl'ib  jLllm  A 
I'^ILaisq  jbflua  "io  iat-^  iooli  ,  ^un?'V«  qXsjsH  no  ^nlfinaJa 

/luori  rtA  asXiK  v>  Juodp.  d^a  cTriofflXoa  no  Jbbs  s^-^os    ^mtd  b^fi9&q 
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iri?  l)eXXsv.i5iJ  Tti5o  a'ltl^nXAX^  Jucf    ^bfii  .g,<w  ^oX3■o»e^!>*^X   3ri;t  d^fi 

«Q   qo*B   ;ton  /jXfi  aaenJXvj  9.dd  Ssdi    {a^ob  woXa   Jcn  bib  bn»  JX 

'>ijsw  tlAjl  8AW  Mo*?  srf*  tfjBii^    t^a»9  snlos  no  i'qeaC  fifijs  ;^;t9enjBj^m«VI 
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It  was  submitted  to  the  jury  that  he  had  testified  somewhat 
differently  at  the  Inquest  on  Maslnell;  that  there  he  had  said 
that  when  he  turned  into  Belmont  plaintiff's  car  was  practically 
up  to  Narragansett  and  that  he  was  about  40  to  50  feet  behind 
that  oar  and  he  cz*088ed  Narragansett,  stopping  on  the  east  side 
of  the  street.   This  would  indicate  that  the  green  light  was 
then  on  for  those  going  east  on  Belmont, 

It  vas  in  evidence  that  the  deceased,  Maskell,  with 
his  companion  Doollng,  together  with  several  others,  had  visited 
several  taverns  previous  to  the  accident  and  that  a  police  officer 
had  found  a  half  filled  bottle  of  whiskey  under  the  front  seat  of 
the  Ford  car  after  the  accident. 

There  was  much  testimony  as  to  the  position  of  the 
automobiles  after  the  accident,  and  from  photographs  in  the  record 
it  was  apparent  that  the  collision  was  violent,  as  both  cars 
seemed  to  be  danaged  beyond  repair.   There  were  various  items  of 
evidence  in  conflict,  but  considering  that  the  jury  saw  and  heard 
the  numerous  witneseea  and  noted  their  conduct  while  testifying, 
we  cannot  say  that  the  verdict  for  plaintiff  is  manifestly  against 
the  wei^t  of  the  evidence. 

Defendant  asserts  that  reversible  error  was  committed 
In  the  admission  of  the  testimony  of  the  physician,  Dr.  Paul  K, 
Kent,  who  attended  plaintiff  when  the  accident  happened  on  May  21, 
1939,   The  doctor  testified  that  the  following  October  plaintiff 
came  to  his  office  and  told  him  "that  his  knee  gave  in;  that  he 
fell  down  on  the  street, "  The  doctor  then  made  an  examination 
of  the  knee  and  took  an  X-ray  and  testified  that  it  was  slightly 
more  swollen;  that  the  knee  showed  other  injuries,  and  plaintiff 

was  ordered  to  stay  in  bed  for  three  weeks.   Defendant  contends 
that  this  was  highly  prejudicial  to  the  defendant  and  that  its 
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motlon  to  strike  all  the  evidence  relating  to  any  Injury  In 

October  should  have  been  allowed. 

The   Jury  returned  a  verdict  In  this  case  of  $2,000, 
The  evidence  shows  that  when  plaintiff  was  Injured  in  the 
collision  on  May  21,  1939,  he  was  carried  to  Dr,  Kent's  office; 
he  was  bleeding  profusely  at  hie  head  and  was  In  shock;  there 
was  a  gaeh  In  his  head  2  Inches  long;  he  suffered  a  sprain  In 
his  neck  and  bruises  In  his  forehead  and  also  on  his  left  side 
and  over  his  chest,  and  a  deep  cut  over  his  left  knee;  there 
was  a  2  Inch  out  or  tear  about  1  inch  wide,  with  ragged  lascer- 
atlon  of  the  capsule  that  surrounds  the  knee  Joint  and  retains 
the  fluid;  the  out  was  in  the  bone  and  some  shreds  of  clothing 
were  pushed  Into  It;  the  knee  swelled  and  the  head  did  not  heal 
readily  and  was  dressed  each  day  until  It  finally  healed;  plain- 
tiff was  In  the  hospital  until  June  5,  but  at  that  time  his  head 
was  not  completely  healed  and  his  knee  was  still  swollen;  he 
remained  In  bed  at  home  about  three  weeks  and  the  doctor  came 
almost  every  other  day  to  dress  the  wound;  he  received  heat 
treatments  and  was  obliged  to  use  crutches;  plaintiff  was  27  years 
old  at  the  time  of  the  accident.  The  doctor  testified  that  there 
was  a  loss  of  function  of  the  knee  and  that  It  would  always  be 
devoid  of  a  smooth,  lubricated  movement;  that  he  cannot  kneel  on 
that  knee  unless  someone  forced  him  to  do  It,  and  can  raise  It  to 
about  two- thirds  of  what  It  could  be  raised  normally,  and  that 
this  condition  Is  permanent. 

It  has  been  held  In  many  cases  that  even  If  Incompetent 
evidence  has  been  admitted  on  the  question  of  damages,  a  reversal 
will  not  be  ordered  If  It  does  not  appear  that  the  Incompetent 
evidence  enlarged  the  amount  of  the  verdict.   Clifford  v.  Pioneer 
Fire-Proof Ing  Go,.  232  111.  150,  156;  Schiller  v.  Madden.  190 
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111.  App,  624,   Defendant's  cases,  cited  In  opposition,  are  not 

In  point.  The  amount  of  the  verdict  does  not  appear  to  have  been 

Increased  by  the  doctor's  testimony  as  to  the  conditions  In 

October. 

It  Is  said  that  the  giving  at  the  request  of  plaintiff 
of  an  Instruction  >*ilch  omitted  the  necessity  of  pls,lntlff*s 
exercise  of  ordinary  care  for  his  ovn  safety,  and  directed  a 
verdict,  was  reversible  error.  However,  cxxxlucJCtaKxatxJEkK 
JdUbbaUBiiMxXkflmxJdUtl  at  least  three  times  In  plaintiff's  other 
Instructions,  and  twice  in  Instructions  given  at  the  request  of 
defendant,  the  Jury  was  told  that  In  order  to  recover,  plaintiff 
must  be  In  the  exercise  of  due  care.   It  1b  veil  established 
that  no  one  Instruction  need  state  all  the  law,  and  It  Is  suffi- 
cient If  the  Instructions,  taken  as  a  series,  correctly  advise 
the  Jury,   Minnie  v.  Friend.  360  111.  328,  339;  People  v.  Falley. 
366  111,  545,  551;  Jones  v.  Esenberg.  299  111,  App,  551,  557, 

Considering  the  serious  Injuries  received  by  plaintiff 
and  the  permanent  subnormal  condition  of  his  left  knee,  we  cannot 
say  that  the  verdict  of  #2,000  was  excessive. 

For  the  reasons  above  Indicated,  the  Judgment  Is 
affirmed, 

AFFIRMED. 

Matchett,  and  O'Connor,  J, J,,  concur. 
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MUNICIPAL  COURT 
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MR,  JUSTICE  MATCHETT  DELIVERED  THE  OPINION  OF  THE  COURT. 
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This  is  an  appeal  "by  defendant  from  judgments  entered 
on  the  verdict  of  the  Jury,  Plaintiff  sued  for  the  purchase 
price  of  poultry  sold  and  delivered  for  the  sum  of  #1,229,72, 
The  defendant  filed  a  counterclaim  asserting  that  in  numerous 
purchases  made  over  a  period  of  time,  plaintiff  with  the  Intention 
to  eheat  and  defraud  defendant  injected  water  into  the  poultry 
thereby  Increasing  its  weight  and  thereby  defrauding  defendant 
to  an  amount  (by  the  amendment  to  the  counterclaim  filed  on  the 
trial)  alleged  to  be  ^36,506,14,   The  verdict  was  for  plaintiff 
on  its  claim  and  also  for  plaintiff  on  the  counterclaim,  and  the 
Judgments  wex^  entered  accordingly. 

Defendant  argues  for  reversal  in  the  first  place  that 
the  verdict  on  which  the  Judgments  were  entered  was  manifestly 
against  the  weight  of  the  evidence,  and  secondly,  that  there  waa 
reversible  error  in  rulings  of  the  trial  court  in  the  admission 
and  exclusion  of  evidence.  We  have  examined  the  record  as  to 
evidence  admitted  and  excluded  and  do  not  find  substantial  error, 

Carl  Elliott,  a  witness  for  plaintiff,  testified  that 
he  worked  for  plaintiff  at  Colfax,  Iowa,  and  assisted  in  packing 
the  chiokene.  The  barrels  in  which  the  chickens  were  put  were 
received  from  the  Campbell  Soup  Company  (defendant),   Elliott 
said  he  took  chickens  home  occasionally  and  that  he  never  found 
water  in  an  unusual  amount  in  any  of  the  birds.  He  was  allo^fed  to 


'   J  r 


!■*  ^r  S-*  .d-n^II aqqA 


,SV,eS2,I|  %o  Aura  ftrid-  lol  J&s'ssvlXsii  ^uu  £»Ios  \'i1i luoq^  lo  aol-xq 

f>iiJ  no  boltl  mt&£ot^i nuoo   9iriJ   cjJ"  tnombafttm  aii*  \cf)  Joxroioa  cii*  oi 

lli^fiiiiXq  -rol  saw  ifoJtjDiov  srfT      ,4"X»60S,S5|  ecf  o*  JbsgsIXjs   ilalt^ 

ttjfW"  J>zto   tiaXjjXoia^fSJDoo  9xld'  no  I'iXifnisXq  'lol  ©aX^  xjiia  mifiXo  a^i  no 

noiasloJ?*  9iiJ  nl  :}iuoo  Xfili*   sxi;?  ^0  ^sf^-^lij'i  at  icxis  eXdisiQven 

J^d^  bsltl3<i?ft    ^TLttiatjiiLq  10I  ft-rsn-iw  o,s    ^^tfoiXIS  X-xbO 

SnJtiGjfjq  ftJ!  .&9a'el883  basj    I'iwol    ^luslXoO  Ja  t^XanijsXq  10I  fiaiiow  orl 

919W  ?uq  ©-^i^w  RflfflaoXfio   oii;f  rioXrfw  ni  aXs'sisd  ©xfT      »Bna3[ol£to  exlJ 

c^JoXJJL'l      ,{ia&fja9't9b)   ^iAqaioO  q«oi.<    IXerfqflusO   aii^t  aoit  Ij^vigoei 

ibiti/ot  levsn  sfl  JjoxW  Jb/xA  Y^-E^noXmeooo  ©moil  anaiol/Io  aCoo*   9ii  l>X«8 


-2- 

so  Answer  over  objection. 

Another  witness  (a  poultry  buyer  for  plaintiff)  testi- 
fied without  objection  that  he  did  not  eee  any  poultry  watered. 
On  cro SB-examination  he  was  asked  supposing  water  had  been  found 
by  the  federal  inspector  in  almost  all  of  the  poultry  received 
from  Dick,  how  he  would  explain  that  fact.  An  objection  by  plain- 
tiff was  sustained.   Again  the  witness  testified  without  objection 
that  he  never  saw  anyone  put  water  into  the  birds.   He  was  then 
asked  further  whether  he  had  ever  heard  of  such  a  thing  happening 
at  the  Dick  plant,  and  over  objection  was  permitted  to  answer 
*No",   The  objection  to  the  question  asked  about  the  federal 
inspector  was  properly  sustained  because  based  on  an  assumption 
not  sustained  by  the  evidence. 

The  other  evidence,  while  of  little  weight,  was  not 
without  some  probative  force,  and  there  was  no  reversible  error 
in  the  ruling  admitting  it. 

Defendant  cites  many  authorities  to  the  effect  that  this 
court  will  set  aside  a  judgment  based  on  a  verdict  which  is  mani- 
festly against  the  weight  of  the  evidence.   There  is  no  doubt 
this  is  the  law,  as  plaintiff  concedes*   With  this  rule  in  mind 
we  have  examined  the  evidence. 

Plaintiff  was  a  supplier  of  poultry  whose  place  of  busi- 
ness was  located  at  Colfax,  Iowa.   Defendant  is  a  manufacturer 
of  soup  in  Chicago,   Defendant  made  purchases  from  plaintiff  over 
a  period  of  time  beginning  March  8,  1938,  and  ending  March  5, 
1939,   Plaintiff  was  accustomed  to  purchase  the  poultry  alive  and 
kill  and  dress  it  at  Colfax,  Iowa,   For  a  part  of  the  period 
involved  in  the  transactions  he  operated  one  building  and  subse«« 
quently  two.   The  number  of  employees  at  his  plant  was  variously 
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estlmated  from  12  to  16  and  from  8  to  24,   The  method  of  dressing 
the  poultry  (ae  described  by  plaintiff)  was  that  he  maintained 
scalding  vats  which  contained  water  of  a  temperature  of  approx- 
imately 160  degrees  to  180  degrees,  depending  upon  the  kind,  age, 
slae  and  quality  of  the  birds.   After  scalding  the  feathers  were 
removed  and  the  poultry  soalced  about  24  hours*   This  process  was 
called  "chilling"*   There  were  a  number  of  Intermediate  steps, 
such  as  putting  the  birds  In  running  cold  water,  removing  extra 
feed  and  treating  and  Improving  the  general  appearance  of  the 
poultry.  After  the  completion  of  this  process  the  poultry  was 
taken  out  of  the  vats  and  put  Into  barrel s«   There  was  no  par- 
ticular person  In  plaintiff's  plant  assigned  to  any  particular 
Job*  Each  person  did  such  work  ae  came  to  hand.   The  poultry 
when  packed  In  barrels  was  marked  with  the  name  of  the  shipper, 
delivered  to  the  defendant  and  received  in  Chicago  by  the 
defendant's  receiving  clerk* 

The  clerk  and  the  foreman  of  defendant  testified  as  to 
the  manner  in  which  the  poultry  was  received  and  weighed  and 
examined  as  to  quality,  etc,   Hie  evidence  shov/ed  that  after  the 
poultry  was  received  it  was  segregated  and  repacked  in  barrels. 
If  the  poultry  was  to  be  used  fresh  it  was  put  into  a  "retort 
basket"  with  a  card  stamped  with  a  lot  number  which  was  identical 
with  the  lot  number  appearing  on  the  barrel*   The  poultry  that 
was  Intended  to  be  used  fresh  was  taken  from  the  receiving  room 
into  the  storeroom  and  from  there  directly  to  the  eviscerating 
room.   In  that  department  the  poultry  was  singed,  opened,  inspected 
and  the  entrails  removed.   The  card  placed  on  the  poultry  by  the 
receiving  clerk  was  continued  as  to  each  basket  and  these  iden- 
tified the  shipper  so  that  all  poultry,  whether  fresh  or  other- 
wise, came  to  the  eviscerating  table  identified  with  the  name  of 
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the  shipper,   Inepeotlon  by  the  government  Inspectors  was  made 
at  the  eviscerating  table.   It  Is  a  conveyor  type  of  table 
mounted  on  a  platfomu   It  Is  preceded  by  a  singeing  apparatus, 
then  a  stationary  table  and  an  endless  chain  on  which  are  fastened 
metal  pans.   The  head  and  feet  of  the  poultry  are  removed,  then 
the  craw  and  windpipe.   Next  the  poultry  Is  sent  down  and  put 
on  a  side  belt,  and  the  entrails  removed,  and  the  poultry  carried 
along  In  the  pans  for  Inspection,   Depending  upon  the  amount  of 
production,  there  are  one  or  two  Government  Inspectors  at  the 
table,  and  all  of  the  poultry  Is  Inspected  by  them, 

Mr«  Weckler  was  the  supervising  Inspector  for  the 
government  and  had  been  at  the  Campbell  Soup  Company  plant  for 
about  11  years.   He  had  la3?ge  experience  examining  and  Inspecting, 
as  he  testified,  10  million  pieces  of  poultry.  He  testified  to 
an  unusual  condition  In  regard  to  plaintiff's  poultry  as  It  came 
across  the  eviscerating  table  In  March,  1938,   Two  pictures  are  In 
evidence  Illustrating  the  situation.   The  testimony  Indicated 
that  when  poultry  coming  from  Dick's  waa  opened,  there  was  found 
an  unusual  amount  of  liquid  In  the  pan.   The  Inspectors  Investi- 
gated to  find  out  whether  this  was  a  diseased  condition  and  what 
was  the  source  of  the  unusual  amount  of  liquid.   The  evidence 
shows  that  the  normal  liquid  Inelde  of  a  bird  1p  a  very  small 
amount  and  Is  known  as  the  peritoneal  fluid.   It  Is  more  or  less 
of  a  lubricating  fluid  and  has  sort  of  a  biscuit  touch,  while  In 
the  birds  In  question,  when  they  were  opened,  the  liquid  ran  out 
to  such  an  extent  that  It  filled  the  bottom  of  the  Inspection 
pans.   The  minute  the  birds  were  opened  the  liquid  oozed  out  and 
this  was  not  true  of  a  normal  bird. 

The  poultry  from  Dick's  place  also  vhen  examined  showed 
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an  Inolelon  In  the  Intestines  or  reotua  which  varied  from  a 
sixteenth  of  an  Inch  to  half  an  Inch,  and  this  also  was  not  a 
normal  condition.   The  Inspector  gave  his  opinion  that  the 
Incision  was  oaused  by  some  sharp  Instrument,  and  that  the 
water  In  the  poultry  was  Injected  In  the  bird  from  an  outside 
source.   When  Mr,  Weokler  observed  this  situation  he  called  the 
same  to  the  attention  of  the  foreman  of  the  Campbell  3oup  Company, 
who,  however,  paid  no  attention  to  lt«   From  tests  made  at 
various  dates  (the  last  one  In  July,  1939)  Weckler  estimated  that 
95^  of  the  ohlekene  had  water  In  them  In  abnormal  quantities. 
Water  Is  not  an  adulteration  In  food  of  this  klnd« 

Dr«  Madison  and  Inspector  William  3«  Buchanan  also  gave 
similar  testimony,  and  Mr.  Vfoodhull,  who  was  the  superintendent 
of  the  Campbell  Soup  Company  In  that  department,  testified  that 
Mr,  Kamlngo,  the  foreman  to  whom  the  condition  with  respect  to 
the  poultry  was  reported  in  1938,  failed  to  make  any  report  to 
him  although  this  was  (he  said)  In  violation  of  Kamlngo 's  In- 
structions, 

In  March,  1939,  Woodhull  having  learned  the  fsusts  above 
recited,  reported  to  the  purchasing  agent,  Mitchell,  and  he  ••Tote 
the  plaintiff  and  also  telephoned  him  about  the  matter,  telling 
him  that  the  chickens  had  been  watered,   Dick  replied  that  he  was 
not  feeling  very  well  but  would  come  to  Chicago  in  a  week  or 
ten  days« 

This  was  in  substance  the  testimony  in  behalf  of  the 
soup  company,  which  assumed  the  burden  of  proof.  It  being  admitted 
upon  the  trial  that  poultry  had  bean  delivered  to  the  amount 
claimed  by  the  plaintiff  and  not  paid  for  by  the  defendant. 

The  plaintiff  produced  Mr,  Romano,  Pood  Inspector  for 
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the  State  of  Iova«  >^08e  duty  It  was  to  Inspect  plaintiff's 
plant  at  Colfax»  He  testified  that  he  had  heard  complaints 
from  ooB^e titers  of  Diek  that  he  was  paying  higher  prices  for 
poultry  and  indicated  these  competitors  were  Jealous  on  that 
account «  He  doubted  if  water  could  have  been  injected  into  the 
birds  upon  the  theory  explained  by  Wcokler  and  others. 

Three  former  employees  of  plaintiff  -  Smith,  Elliott 
and  Normandin  ••  testified  to  their  work  at  plaintiff's  plant 
and  that  to  their  knowledge  no  poultry  was  taicpered  with*   The 
plaintiff  also  testified  and  categorically  denied  in  detail 
every  charge  and  every  inference  that  was  made  as  to  the  watering 
of  the  poultry. 

The  evidence  tends  to  show  that  during  the  time  when 
plaintiff  was  shipping  poultry  to  defendant  he  shipped  approx- 
imately one-half  million  pounds  and  about  125,000  birds*  No 
bird  had  ever  been  rejected;  no  sample  had  ever  been  returned 
and  defendantnever  sent  him  a  sample  showing  the  existence  of 
water  to  an  abnormal  extent  had  been  found  in  any  of  the  birds. 
Defendant  offered  evidence  tending  to  show  that  if  all  the  birds 
shipped  had  been  watered  in  the  manner  described  by  Weckler  and 
others,  it  would  have  increased  the  weight  about  7fif   and  on  this 
theory  asked  Judgment  on  its  oounterolalm^ 

The  issue  of  fact  as  to  whether  Dick  had  in  fact  injected 
water  into  the  birds  to  the  extent  stated  was  a  question  of  fact 
for  the  Jury,   Dlok  undoubtedly  knew  whether  he  did  this  or  not, 
and  he  testified  in  detail  denying  every  charge  that  had  been 
made  against  him.   There  was  also  evidence  such  a 8  that  of  the 
failure  to  make  any  complaint  or  reject  any  of  the  poultry  by 

defendant,  all  tending  to  discredit  defendant's  theory  on  the 
facts.   The  Judge  viho  tried  the  case  and  saw  the  vitnessee  has 
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approved  the  verdict  of  the  Jury,   It  is  not  claimed  there  was 
any  error  in  the  Instructiona,   The  trial  seems  to  have  been 
fair*  A  comparatively  small  amount  of  the  total  poultry  shipped 
contained  the  evidence  of  the  injection  of  water*   We  think 
under  all  the  oiroumetances  the  verdict  of  the  Jury  should  be 
allowed  to  stand*   We  cannot  say  it  was  olearly  and  manifestly 
against  the  weight  of  the  evidence*   The  judgments  will  therefore 
be  affirmed^ 

AFFIRMED* 
MoSurely,  P.  J,,  and  O'Connor,  J,,  concur. 
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)     /  APP^  FROM  MUNICIPAL  COURT 

/                         ^f  /      OF  CHICAOO, 

BIRK  BROS,  ifewiNa  <^Ur^  )  /                     A 

oorporatlj^            )  r.  -,     ;>     t     '  "^    ' 

jT    Appellee,      )  ,«_ »  ;l  ^  =:t  a  aI^  ^  ;%'^  U-  fe; 

MR.  JUSTICE  O'CONNOR  DELIVERED  TOE  OPINION  OF  THE  COURT, 

Plaintiff  brought  an  action  to  recover  i^^SOO  for  eervioes 
rendered  by  him  as  an  attorney  for  defendant  and  ^5  for  money 
expended*   There  wae  a  Jury  trial  and  a  verdict  and  Judgment  in 
plaintiff's  favor  for  ^60,  He  appealed  to  thie  court  where  the 
Judgment  was  reversed  and  the  cause  remanded,  (299  111.  App.  610, 
abst. )  on  the  ground  that  plaintiff  was  entitled  to  the  full 
amount  for  which  he  sued  or  nothing,  and  einoe  he  was  dissatisfied 
we  held  the  judgment  oould  not  6tand«   There  was  another  Jury 
trial  and  a  verdict  and  Judgment  in  defendant's  favor  and  an 
appeal  to  this  court  where  the  Judgment  was  reversed  and  the 
cause  remanded  on  the  ground  that  we  thought  the  Jury  was  misled 
by  the  introduction  of  a  check  in  evidence  and  that  the  verdict 
was  against  the  manifest  weight  of  the  evidence.  (306  111.  App, 
580,  abst. ).   A  thiz^  Jury  trial  was  had  and  again  a  verdict 
and  Judgment  in  defendant's  favor  and  plaintiff's  appeal  is  now 
before  us. 

There  was  no  dispute  in  any  of  the  trials  but  that 
plaintiff  rendered  the  legal  eervioes  for  which  he  sought  to 
recover.  Defendant's  position  was  that  he  had  employed  plaintiff 
as  attorney  to  recover  possession  of  a  piece  of  machinery  located 
in  a  building  in  Rockford,  Illinois,  for  which  services  plaintiff 
was  to  be  paid  ^600.   That  possession  of  the  machinery  was  obtained 
and  defendant  had  paid  the  .f500.   On  the  other  hand,  plaintiff's 
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poeitlon  is  that  he  was  to  perform  certain  services  which  would 

result  in  establishing  defendant's  right  to  the  possession  of 

the  machinery  for  which  he  was  to  he  paid  the  #500.  That  he 

performed  such  services  and  defendant's  right  to  poseeseion  was 

Judicially  determined*  "fhat  afterwards  the  landlord  of  the 

building  in  which  the  machinery  was  located  refused  to  deliver 

up  the  machinery  and  it  was  necessary  for  plaintiff  to  render 

other  legal  services  to  obtain  possession  for  which  defendant 

agreed  to  pay  him  what  such  services  were  reasonably  worth;  that 

he  rendered  the  services  and  that  they  were  reasonably  worth 

|300,  In  each  case  the  question  was  submitted  to  the  Jury  to 

determine  what  was  the  true  agreement  between  the  parties  and  in 

each  case  the  three  Juries  found  in  favor  of  defendant's  position 

and  Judgment  was  entered  on  the  verdicts. 

We  do  not  discuss  the  evidence  for  the  reason  that  we 
two 
did  BO  in  our/ former  opinions  and  the  evidence  in  each  case  was 

substantially  the  same.   While  we  held  in  the  second  appeal  that 

the  verdict  was  against  the  manifest  weight  of  the  evidence  yet 

we  are  of  opinion  that  since  a  third  Jury  rendered  a  verdict  in 

defendant's  favor  and  since  the  case  was  tried  before  three 

different  Judges  and  each  Judge  entered  Judgment  on  the  verdict, 

we  are  unable  to  say  that  the  verdict  and  Judgment  is  not  warranted 

by  the  evidence. 

In  Trustees  of  Schools  v.  City  of  Chicago,  308  111. 
App,  391,  we  quote  from  what  the  Supreme  Court  of  the  United 
States  said  in  Stoll  v,  Gottlieb,  305  U,  3.  165,  and  which  we 
think  is  appropriate  here.  The  Supreme  court  in  that  case  said: 
"It  is  Just  as  important  that  there  should  be  a  place  to  end  as 
that  there  should  be  a  place  to  begin  litigation* " 

We  have  considered  the  points  made  by  plaintiff  and  are 
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-3- 

of  opinion  that  the  question  Involved  was  one  of  faot  for  the 
Jurj.   The  issue  was  elnqple  and  easily  understood  and  the 
instruction  complained  of  was  not  prejudicially  erroneous. 

The  Judgment  of  the  Municipal  Court  of  Chicago  Is 
affirmed* 

JUDGMENT  AFFIRMED, 
McSurely,  P,  J. ,  and  Matchett,  J, ,  concur. 
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PETITION  FOR  LEAVE  TO  APPEAL 
^•--^OM  THE  ORDER  OF  MUNICIPAL 
/  y\GOURT  OF  CHICAGO  GRANTING 
\^^'        \  A  NEW  TRIAL, 


MR.  JUSTICE  O'CONNOR  DELIVERED  THE  OPINION  OF  THE  COURT, 


This  suit  was  brought  on  a  life  Insurance  policy 
Issued  April  5,  1933,  for  #2500,   There  was  a  Jury  trial  and  a 
verdict  In  favor  of  defendant.   Afterward  the  court  entered 
Judgment  notwithstanding  the  verdict  In  favor  of  plaintiff  for 
12875,  the  face  of  the  policy  with  Interest,  from  which  judgment 
defendant  appealed  to  this  court.   The  defense  Interposed  was 
that  someone  Impersonated  the  insured,  Kazlmer  Valant,  and  the 
Jury  by  their  verdict  found  this  to  be  the  fact  but  the  verdict 
was  set  aside  and  Judgment  entered  In  favor  of  plaintiff  on  the 
ground  that  the  policy  was  Incontestable  after  two  years.   We 
reversed  the  Judgment  and  remanded  the  cause  for  a  new  trial 
holding  that  •'where  a  policy  of  insurance  has  been  procured  by 
impersonation  of  the  person  named  in  the  policy  as  the  insuired, 
without  application  made  or  authorised  by  the  designated  insured, 
no  contract  is  made,  and  the  incontestable  clause  does  not  estop 
the  insurance  company  from  denying  liability. "  Valant  v.  Metro- 
politan Insurance  Co,,  302  111,  App,  196,   There  was  another 
trial  and  again  a  verdict  was  returned  in  favor  of  defendant. 
But  plaintiff's  motion  for  a  new  trial  was  allowed,  from  which 
order  defendant  by  leave  of  this  court,  prosecutes  this  appeal. 

The  court  in  stating  its  reason  for  awarding  a  new 
trial  said:   "Well,  this  case  the  Court  has  given  a  great  deal 
of  consideration  to.   The  fact  that  two  Juries  have  passed  on  it 
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haa  greatly  Impressed  the  Court,  too,  but  after  hearing  all  the 
evidence  in  this  case  the  Court  oan*t  say  that  any  fraud  has 
been  perpetrated  on  the  Insurance  company.   The  motion  for  a 
new  trial  Is  allowed, 

"I  am  sorry  Mr,  Melanlphy,   You  tried  the  case  admir- 
ably but  the  Court  In  his  own  heart  and  In  his  own  mind.  In  his 
own  consolenoe,  Is  convinced  that  no  fraud  was  perpetrated  on 
the  Metropolitan  Life  Insurance  Company,  For  that  reason  the 
Court  Is  setting  the  verdict  of  the  Jury  aside  and  a  new  trial 
is  granted."  This  le  the  proper  procedure,  &avln  v,  Keter.  278 
111.  App,  308, 

From  the  foregoing  It  Is  clear  that  the  trial  Judge  In 
considering  the  matter  was  of  opinion  the  verdict  was  not  sustained 
by  a  preponderance  of  the  evidence.  He  saw  and  heard  the  witnesses 
testify  and  was  in  a  bettor  position  to  determine  what  the  facts 
in  the  case  were  than  we  are  In  a  oourt  of  review  where  we  have 
only  the  printed  page  before  us.  Under  the  law  we  are  not  auth- 
orized to  disturb  an  order  of  the  trial  court  awarding  a  new 
trial  after  verdict  unlesB  there  was  a  clear  abuse  of  discretion, 
Hoffner  v,  Relnberg,  296  111,  App»  13;  Tone  v.  Halaey.  Stuart  & 
Co. .  Inc.  286  111,  App,  169;  Carter  v,  Q-eeseman.  303  111.  App,  280. 

Upon  a  careful  consideration  of  all  the  evidence  In 
the  record  we  are  unable  to  say  that  the  record  dlficloses  a  clear 
abuse  of  discretion. 

In  our  opinion  on  the  former  appeal  to  this  court,  we 
discussed  the  facts  as  shown  by  the  evidence,  which  le  substanti- 
ally the  same  as  in  the  record  before  us,  although  there  were 
some  other  witnesses  and  other  additional  evidence  was  Introduced, 
On  each  trial  the  defense  Interposed  was  that  the  person  who  signed 
the  application  and  submitted  to  the  medical  examination  was  not 
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Kazlmer  Valant  to  whom  the  policy  was  Issued  but  that  someone 
had  Impersonated  him.  Since  we  are  of  opinion  there  must  be  a 
retrial  of  the  case  we  do  not  discuss  the  evidence  except  to  say 
we  are  of  opinion  that  the  court  did  not  err  In  admitting  in 
evidence  defendant's  Exhibit  2,  which  was  in  the  form  of  a  state- 
ment signed  by  the  witness,  Stone,  which  tended  to  Impeach  teetl-   < 
mony  he  gave  on  the  trial.   When  he  was  called  as  an  adverse 
witness  under  §60,  of  the  Civil  Practice  Act,  the  opposing  counsel 
then  had  the  right  to  examine  him  as  to  all  matters  relative  to 
vAilch  he  had  been  Interrogated,  Kubin  v.  Chicago  Title  &  Trust  Co. 
307  111,  App.  12, 

We  are  further  of  opinion  It  was  not  reverslbly 
erroneous  to  permit  the  exhibits  to  be  taken  by  the  Jury  when  they 
retired  to  consider  the  case* 

Counsel  for  defendant  say  there  were  no  errors  In  the 

instructions  prejudicial  to  plaintiff;  that  the  only  instruction 

which  the  court  gave  that  plaintiff  objected  to  was  Instruction 

No,  1,  by  which  the  Jury  were  told  that  the  burden  of  piroof  was 

upon  plaintiff  to  prove  hie  case  by  a  preponderance  of  the  evidence. 

The  record  does  not  disclose  at  who!3e  Instance  the  instructions 

were  given  or  whether  they  were  written  or  oral  which  ought  not 

to  occur  again  upon  a  retrial  of  the  case.   If  the  case  were  tried 

upon  the  only  controverted  question,  as  to  whether  the  Insured  had 

been  impersonated,  the  issues  Involved  and  the  instructions  should 

be  such  as  to  In  no  way  tend  to  confuse  the  Jury.  The  case  is 

simple,  the  rules  of  law  applicable  are  well-knovm  and  nothing 

further  need  be  said  in  this  opinion. 

The  order  of  the  Municipal  court  of  flhlcago  awarding  a 
new  trial  is  affirmed. 

ORDER  AFFIRMED. 

MoSurely,  P,  J.,  and  Matchett,  J,,  concur. 
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APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 

312I.A.  878' 


WILLIAM  McDOSELL,  Executor  of 
the  Last  .ill  and  Testament  of 
NINA  JOHNSON,  deceased,  and 
PROVID^-NT  HOSPITAL  AND  TRAINING 
SCHOOL,  a  Corporation,  DR.  ROSCOE 
GILES,  MOUNT  VERNON  BAPTIST  CHURCH, 
U.  HAIRLEY,  ORA  BELL  DEAN  and 
LIZZIE  STRONG,  Legatees  therein. 
Appellees. 

MR,  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT, 

Nina  Johnson  died  on  June  29,  I936.  On  December  15>  1936, 
an  instrument  purporting  to  be  her  last  will  and  testament  was 
admitted  to  probate  in  the  Probate  Court  of  Cook  County,  There- 
after plaintiffs  filed  their  complaint  to  have  the  said  instrument 
set  aside  and  held  for  naught  upon  the  ground  that  it  was  not  the 
last  will  and  testament  of  Nina  Johnson,  that  it  was  not  signed  by 
her,  and  that  the  instrument  was  a  forgery.  Attached  to  the 
complaint  was  a  copy  of  the  instrument  that  had  been  admitted  to 
probate.  Answers  were  filed  by  the  various  defendants,  in  which 
they  denied  that  the  instrument  in  question  was  a  forged  instru- 
ment and  asserted  that  it  was  the  last  will  and  testament  of 
Nina  Johnson,  The  theory  of  fact  of  plaintiffs  was  that  the 
instrument  in  question  was  made  by  certain  of  the  defendants 
after  the  death  of  Nina  Johnson. 

There  have  been  two  trials  of  this  cause:  the  first, 
before  Judge  Prystalski  and  a  jury*  The  jury  returned  a  verdict 
finding  the  issues  for  the  contestants  "and  that  the  instrument 
in  writing  purporting  to  be  the  last  will  and  testament  of  Nina 
Johnson,  deceased,  is  not  the  last  will  and  testament  of  Nina 
Johnson,  deceased."   Defendants  filed  a  written  motion  for  a 
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new  trial  in  which  they  set  up  that  the  verdict  was  against  the 
manifest  weight  of  the  evidence  and  that  "the  defendants  have 
discovered  new  and  competent  evidence  contradictory  of  evidence 
offered  by  plaintiffs  and  that  would  affect  the  finding  of  the 
Jury,  which  evidence  has  come  to  the  knowledge  of  the  defendants 
since  tiie  trial  of  this  cause."  Attached  to  the  motion  were  a 
number  of  affidavits.  Judge  Prystalski  granted  the  motion  for 
a  new  trial.  The  second  trial  was  before  Judge  Rush  and  a  jury. 
At  the  conclusion  of  plaintiffs'  evidence  the  defendants  asked  the 
court  to  give  to  the  Jury  the  following  instruction:   "The  Court 
instructs  the  Jury  to  find  tiiat  the  instrument  purporting  to  be  the 
Will  of  Nina  Johnson  is  her  Last  Will  and  Testament,"  This  motion 
was  denied.  At  the  conclusion  of  all  the  evidence  defendants  renewed 
the  said  motion  and  the  trial  court  reserved  decision  upon  the  motion. 
The  jury  returned  a  verdict  finding  the  issues  for  the  contestants 
"and  that  the  instrument  in  writing  purporting  to  be  the  last  will 
and  testament  of  Nina  Johnson  deceased  is  not  the  last  will  and 
testament  of  Nina  Johnson  deceased,"  Defendants  then  filed  a 
"motion  for  judgment  notwithstanding  the  verdict,"  in  which  they 
set  up  the  follovdng  grounds  in  support  of  the  motion:  "1#  The 
verdict  is  against  the  manifest  weight  of  the  evidence,  2,  The 
verdict  is  not  legally  supported  by  the  evidence,  3«  Justice  has 
not  been  done,  4,  The  verdict  was  the  result  of  bias  and  prejudice 
on  the  part  of  the  Jury  against  the  defendants  and  of  sympathy  and 
partiality  on  the  part  of  the  Jury  in  favor  of  the  plaintiffs," 
At  the  same  time  the  defendants  filed  a  motion  for  a  new  trial* 
In  spite  of  the  nature  of  the  grounds  set  up  in  support  of  the 
motion  for  judgment  notwithstanding  the  veidict  the  court  sustained 
that  motion  and  entered  a  decretal  judgment  "that  the  writing  dated 
March  8,  1935,  a^d  admitted  to  probate  in  the  Probate  Court  of  Cook 

County,  Illinois,  on  December  l6,  1936,  as  the  last  will  and  testa- 
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aent  of  Nina  Johnson,  deceased,  is  the  last  will  and  testament  of 
Nina  Johnson,  deceased,"  At  the  same  time  the  court  entered  an 
order  that  overruled  defendants'  motion  for  a  new  trial.  Plains 
tiffs  have  appealed  from  the  decretal  judgment. 

Plaintiffs  strenuously  contend  that  they  made  out  a  clear 
prima  facie  case  and  that  the  trial  court  erred  in  entering  Judg- 
ment for  the  defendants  notwithstanding  the  verdict  of  the  jury  in 
favor  of  plaintiffs.  This  contention  is  clearly  a  meritorious  one. 
Indeed,  counsel  for  defendants,  upon  the  oral  argument  in  this  court, 
was  unable  to  justify  the  action  of  the  trial  court.  As  the  case 
will  probably  be  tried  again  we  refrain  from  citing  facts  and  circum- 
stances in  the  case  that  amply  support  plaintiffs'  contention.  It 
will  be  noted  that  both  Judge  Prystalski  and  Judge  Rush  refused  t© 
direct  a  verdict  for  defendants  at  the  close  ©f  plaintiffs'  evidence, 
and  it  is  a  reasonable  inference  from  the  record  that  Judge  Prystalski 
granted  defendants'  motion  for  a  new  trial  because  of  the  nature  of 
the  affidavits  presented  in  support  of  the  motion.  It  is  not  per- 
missible for  a  trial  Judge,  on  a  motion  for  Judgment  i^^on  obstante 
veredjLcta>  to  weigh  the  evidence  and  enter  a  Judgment  according  to 
his  opinion  as  to  where  lies  the  greater  weight  of  the  evidence.  To 
permit  such  a  practice  would  do  away  with  the  right  to  a  trial  by 
Jury  and  substitute  therefor  the  judgment  of  the  court.  It  is  only 
where  there  is  no  evidence  to  sustain  either  a  plaintiff's  or  a 
defendant's  claim  that  a  judgment  may  be  rendered  notwithstanding 
the  verdict  of  a  Jury,  In  the  instant  case,  as  plaintiffs  made  out 
a  clear  prima  facie  case,  the  trial  court  had  no  right  to  substitute 
his  judgment  as  to  the  weight  of  the  evidence  in  place  of  the  judg- 
ment of  the  Jury,  If  the  court  was  of  the  opinion  that  the  verdict 
of  the  Jury  was  not  sustained  by  a  preponderance  of  the  evidence, 
it  was  his  duty,  under  the  law,  to  set  aside  the  verdict  and  order 
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a  new  trial.  It  is  entirely  unnecessary  to  cite  the  many  cases 
that  support  the  familiar  and  settled  principles  of  law  that 
we  h&re  stated. 

The  decretal  Judgment  of  the  Circuit  court  of  Cook  county 
entered  December  18,  1939#  "that  Judgment  is  hereby  entered  in  favor 
of  the  defendants  and  the  verdict  of  the  Jury  rendered  herein  on 
December  6,  1939  is  hereby  set  aside  and  to  be  held  for  naught.  It 
is  further  ordered,  adjudged  and  decreed  that  the  writing  dated 
March  8,  1935  and  admitted  to  probate  in  the  Probate  Court  of  Cook 
County,  Illinois,  on  December  l6,  1936,  as  the  last  will  and  testa- 
ment of  Nina  Johnson,  deceaseci,  is  the  last  will  and  testament  of 
Nina  Johnson,  deceased,"  is  reversed,  and  the  cause  remanded* 
The  order  entered  upon  the  same  date  overruling  the  motion  of  the 
defendants  for  a  new  trial  is  inconsistent  with  the  decretal 
Judgment,  and  "tm   assume  it  was  inadvertently  entered,  iifter  the 
court  sustained  the  motion  for  Judgment  notwithstanding  the  ver- 
dict, he  should  not  have  passed  upon  the  motion  for  a  new  trial. 
The  trial  court  will  vacate  the  order  overruling  the  motion  for  a 
new  trial  and  then  pass  upon  said  motion* 

DECRETAL  JUDGMI-IKT  ENTERED  DECEMBER  18, 
1939,  RI^VSRSED,  AND  CAUSE  REMANDED 
V/ITH  DIRECTIONS. 

Sullivan  and  Frlendj  JJ**  concur* 
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OPINION  ON  PETITION  FOR  REHEARING. 
MR*  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

On  Neveiz^er  28,  1941,  we  filed  the  f ollovdng  opinion  in 
this  causes 

"Nina  Johnson  died  on  June  29,  1936*  On  Deceiaber  l6, 
1936,  an  instrument  purporting  to  be  her  last  will  and  testaiaent 
was  admitted  to  probate  In  the  Probate  court  of  Cook  County, 
Thereafter  plaintiffs  filed  their  complaint  to  have  the  said 
instrument  set  aside  and  held  for  naught  upon  the  ground  that 
it  was  not  the  last  will  and  testament  of  Nina  Johnson,  that 
it  was  not  signed  ty  her,  and  that  the  instrument  was  a  forgery. 
Attached  to  the  complaint  was  a  copy  of  the  instrument  that  had 
been  admitted  to  probate.  Answers  were  filed  by  the  various 
defendants,  in  which  they  denied  that  the  instrument  in  question 
was  a  forged  instrument  and  asserted  that  it  was  the  last  will 
and  testament  of  Nina  Johnson,  The  theory  of  fact  of  plaintiffs 
was  that  the  instrument  in  question  was  made  by  certain  of  the 
defendants  after  the  death  of  Nina  Johnson* 

"There  have  been  two  trials  of  this  causes  the  first, 
before  Judge  Prystalski  and  a  jury*  The  Jury  returned  a  Terdlet 
finding  the  issues  for  the  contestants  »and  that  the  instrument 
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in  writing  purporting  to  be  the  last  will  and  testament  of  Nina 
Johnson^  deceased,  is  not  the  last  will  cind  testament  of  Nina 
Johnson,  deceased, »  Defendants  filed  a  written  motion  for  a  new 
trial  in  which  they  set  up  that  the  verdict  was  against  the 
manifest  weight  of  the  evidence  and  that  'the  defendants  iiave 
discovered  new  and  competent  evidence  contradictory  of  evidence 
offered  by  plaintiffs  and  that  would  affect  the  finding  of  the 
Jury,  which  evidence  has  eome  to  the  knowledge  of  the  defendants 
since  the  trial  of  this  cause,*  Attached  to  the  motion  were  a 
number  of  affidavits.  Judge  Prystalskl  granted  the  motion  for  a 
new  trial.  The  second  trial  was  beftsre  Judge  Hush  and  a  Jury* 
At  the  conclusion  of  plaintiffs*  evidence  the  defendants  asked 
the  court  to  give  to  the  Jury  the  following  instruction:   *!Ehe 
Court  instructs  the  Jury  to  find  that  the  instrument  purporting 
to  be  the  Will  of  KLna  Johnson  is  her  Last  Ull  and  Testament,* 
This  motion  was  denied.  At  the  conclusion  of  all  the  evidence 
defendants  renewed  the  said  motion  and  the  trial  court  reserved 
decision  upon  the  motion.  The  jury  returned  a  verdict  finding 
the  issues  for  the  contestants  »and  that  the  instrument  in 
writing  purporting  to  be  the  last  wiU  and  testament  of  Nina 
Johnson  deceased  is  not  the  last  will  and  testament  of  Nina 
Johnson  deceased, »  Defendants  then  filed  a  'motion  for  judgment 
notwithstanding  the  verdict, •  in  which  they  set  up  the  following 
grounds  in  support  of  the  motion:   »1,  The  verdict  is  against 
the  manifest  weight  of  the  evidence,  2,  The  verdict  is  not 
legally  supported  by  the  evidence,  3»  Justice  has  not  been 
done,  4.  The  verdict  was  the  result  of  bias  and  prejudice  on 
the  part  of  the  Jury  against  the  defendants  and  of  sympathy  and 
partiality  on  the  part  of  the  Jury  in  favor  of  the  plaintiffs, » 
At  the  same  time  the  defendants  filed  a  motion  for  a  new  trial. 
In  spite  of  the  nature  of  the  grounds  set  up  in  support  of  the 
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motion  for  judgment  notvdthstanding  the  verdict  the  court  sus- 
tuioed  that  motion  and  entered  a  decretal  judgment  'that  the 
writing  dated  March  8,  1935*  and  admitted  to  probate  in  the 
Probate  court  of  Cook  County,  Illinois,  on  December  16,  I936, 
as  the  last  will  and  testament  of  Kina  Johnson,  deceased,  is 
the  last  will  and  testament  of  Sina  Johnson,  deceased,*  At 
the  same  time  the  court  entered  an  order  that  overruled  defend- 
ants •  motion  for  a  new  trial.  Plaintiffs  have  appealed  from 
the  decretal  judgment*. 

"Plaintiffs  strenuously  contend  that  they  made  out  a 
clear  prima  facjLe  case  and  that  the  trial  court  erred  in  entering 
judgment  fof  the  defendants  notwithstanding  the  verdict  of  the 
jury  in  favor  of  plaintiffs.  This  contention  is  clearly  a 
meritorious  one.  Indeed,  counsel  fof  defendants,  upon  the  oral 
argument  in  this  court,  was  unable  to  justify  the  action  of  the 
trial  court.  As  the  case  will  probably  be  tried  again  we  refrain 

from  citing  facts  and  circumstances  in  the  case  that  amply  support 

Judge 
plaintiffs*  contention.  It  will  be  noted  that  both^Prystalski  and 

Judge  Rush  refused  t©  direct  a  verdict  for  defendants  at  the  close 

of  plaintiffs*  evidence,  and  it  is  a  reasonable  inference  from  the 

record  that  Judge  Prystalski  granted  defendants'  motion  for  a  new 

trial  because  ©f  the  nature  of  the  affidavits  presented  in  support 

of  the  motion.  It  is  not  permissible  for  a  trial  Judge,  on  a 

motion  for  judgment  non  obstante  veredicto^  to  weigh  the  evidence 

and  enter  a  judgment  according  to  his  opinion  as  to  where  lies  the 

greater  v,eight  of  the  evidence.  To  permit  such  a  practice  would 

do  away  with  the  ri^t  to  a  trial  by  jury  and  substitute  therefor 

the  judgment  of  the  courts  It  is  only  where  there  is  no  evidence 

to  sustain  either  a  plaintiff's  or  a  defendant's  claim  that  a 

judgment  may  be  rendered  notwithstanding  the  verdict  of  a  jury. 

In  the  instant,  case^,  as  plaintiffs  made  out  a  clear  prima  facie 
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ease^  the  trial  court  had  no  right  to  substitute  his  judgment 
as  to  the  weight  of  the  evidence  in  place  of  the  judgment  of 
the  Jury,  If  the  court  was  of  the  opinion  that  the  verdict 
of  the  Jury  was  not  sustained  by  a  preponderance  of  the  evidence, 
it  was  his  duty,  under  the  law,  to  set  aside  the  verdict  and 
order  a  new  trial.  It  is  entirely  unnecessary  to  cite  the  many 
eases  that  support  the  familiar  and  settled  principles  of  law 
that  we  have  stated. 

"The  decretal  Judgment  of  the  Circuit  court  of  Cook 
county  entered  December  18,  1939^  Hhat  Judgu^nt  is  hereby 
entered  in  favor  of  the  defendants  and  the  verdict  of  the 
Jury  rendered  herein  on  December  6,  1939  is  hereby  set  aside 
and  to  be  held  for  naught.  It  is  further  ordered,  adjudged 
and  decreed  that  the  writing  dated  March  8,  1935  and  admitted 
to  probate  in  the  Probate  Court  of  Cook  County,  Illinois,  on 
December  16,  I936,  as  the  last  will  and  testament  of  Nina 
Johnson,  deceased,  is  the  last  will  and  testament  of  Nina 
Johnson,  deceased, *  is  reversed,  and  the  cause  remanded*  The 
order  entered  upon  the  same  date  overruling  the  motion  of  the 
defendants  tot   a  new  trial  is  inconsistent  with  the  decretal 
Judgment,  and  we  assume  it  was  inadvertently  entered.  After 
the  court  sustained  the  motion  for  Judgment  notwithstanding 
the  verdict,  he  should  not  have  passed  upon  the  motion  for  a 
new  trial.   The  trial  court  will  vacate  the  order  overruling 
the  motion  for  a  new  trial  and  then  pass  upon  said  motion." 

Defendants  did  not  file  a  petition  for  rehearing.      »  . 
Plaintiffs  filed  a  petition  for  rehearing  in  which  they  contend 
that  we  erred  in  assuming  that  the  trial  court  inadvertently 
entered  the  order  overruling  defendants*  motion  for  a  new  trial} 
that  we  further  erred  in  directing  the  trial  court  to  vacate  said 
order  and  then  pass  upon  the  motion  for  a  new  trial;  and  that  we 
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further  erred  in  our  remanding  order  in  not  directing  the  trial 
court  to  enter  a  decretal  Judgment  in  favor  of  plaintiffs  in 
accordance  with  the  verdict  returned  by  the  jury.  On  December 
10,  194-1,  we  allowed  the  petition  for  rehearing  and  we  allowed 
defendants  ten  days*  time  to  answer  the  petition  for  rehearing. 
They  have  failed  to  file  an  answer. 

Plaintiffs  call  our  attention  to  the  fact  that  the  record 
shows  that  the  order  overruling  defendants'  motion  for  a  new  trial 
was  entered  by  the  trial  court  upon  the  motion  of  the  attorneys 
for  defendants.  Plaintiffs  also  call  attention  to  the  fact  that 
defendants  failed  to  file  any  cross-error  in  this  court;  that  in 
their  brief  in  this  coiirt  they  did  not  question  the  action  of  the 
court  in  denying  their  motion  for  a  new  trial.  Plaintiffs  cite 
numerous  decisions  in  support  of  their  contention  that  under  the 
record  we  were  not  Justified  in  ordering  the  trial  court  to  vacate 
ths   order  denying  defendants'  motion  for  a  new  trial  and  to  then 
pass  upon  said  motion;  that  after  reversing  the  decretal  Judgment 
of  the  trial  court  entered  Deceniber  18,  1939*  we  should  have 
remanded  the  cause  with  directions  to  the  trial  court  to  enter  a 
decretal  Judgment  in  favor  of  plaintiffs  in  accordance  vdth  the 
verdict  of  the  jury.  The  contentions  of  plaintiffs  are  clearly 
meritorious.  Indeed,  as  we  have  heretofore  stated,  defendants 
have  not  seen  fit  to  file  an  answer  to  plaintiffs'  petition  for 
a  rehearing.    Our  former  opinion,  save  as  to  the  last  paragraph 
thereof,  is  readopted.  The  follov/ing  decretal  Judgment  is  sub- 
stituted for  the  decretal  Judgment  in  our  original  opinion: 

The  decretal  Judgment  of  the  Circuit  court  of  Cook  coxinty 
entered  December  18,  1939,  "that  Judgment  is  hereby  entered  in 
favor  of  the  defendants  and  the  verdict  of  the  Jury  rendered 
herein  on  December  6,  I939  is  hereby  set  aside  and  to  be  held 
for  naught.  It  is  further  ordered,  adjudged  and  decreed  that 
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the  writing  dated  March  8^  1935  and  admitted  to  probate  In  the 
Probate  Court  of  Cook  Coimty,  Illinois,  on  December  16,  1936, 
as  the  last  will  and  testament  of  Nina  Johnson,  deceased,  is 
the  last  will  and  testament  of  Hina  Johnson,  deceased,"  Is 
reversed,  and  the  cause  is  remanded  v/ith  directions  to  the 
trial  court  to  enter  a  decretal  Judgment  in  favor  of  plain- 
tiffs in  accordance  with  the  verdict  rendered  by  the  Jury. 

DSCRBTAL  JUDOMEKT  EHTERED  DECEJIBER 
18,  1939,  RBV^2RSED,  AND  CAUSE 
REMANDED  »ITH  DIRECTIONS, 
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MR.  presidimI  justice  scanlak  delivered  the  opinion  of  the  court. 


Defendant  appeals  from  a  Judgment  entered  against  It  In 
the  sum  of  $5^9 #50 •  The  case  was  tried  by  trie  court  without 
a  jury. 

Plaintiff *s  statement  of  claim  Is  as  follows: 

"1.  Plaintiff's  claim  is  in  the  sum  of  $525«50  for  moneys  due  and 
owing  from  the  defendant  to  the  plaintiff  for  services  rendered 
with  reference  to  trans ^-ortati on  of  merchandise  from  time  to  time 
for  and  in  behalf  of  the  defendant  at  its  special  instance  and 
request,  an  itemized  statement  of  such  services  is  as  follows; 

[For  the  sake  of  convenience  we  have  numbered  the  items.] 
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'333        4-20-   "  S-8828  16.00 

34 J      4-il-  »        E-8834  16^00 

.35"       4-21-  "        E-8835  16,00 

,36,  4-22-   "  E-8842  16,00 

.37,  4-22-  "  E-8845  3,85 

'38.  4-22-  "  E-5642  8,99 

•39;  4-23-  "  s-8853  14«16 

40^  4-24-  ••  S-8358  16«00 

;41,  4-24-  "  E-2881  16»00 

[42]  5-13-  "  P-5925  1%,2Q 

$525# 50 

**2p     Plaintiff  further  alleges  that  it  has  made  repeated  demands 
upon  the  said  defendant  for  the  payment  of  the  aforementioned 
moneys  but  that  the  said  defendant  has  failed  and  refused  to  do 
same, 

"Wherefore  this  suit  is  brought,* 

In  defendant's  affidavit  of  merits  it  alleged,  inter  aliaf 
payment  in  full  for  the  identical  services  sued  upon  in  the 
statement  of  claim. 

The  trial  court  held  that  under  the  pleadings  the  only 
issue  was  payment  and  that  the  burden  of  proof  as  to  payment  was 
upon  defendant.  Defendant  offered  evidence  in  support  of  its 
claim  that  it  had  paid  in  full  for  the  services  sued  upon.  Plain- 
tiff offered  no  evidence.  It  was  conceded  that  item  number  33 
was  a  duplication  of  item  number  32,  and  the  amount  of  this  item, 
$16,  was  not  allowed  by  the  trial  court* 

Defendant  strenuously  contends  that  the  uncontradicted 
evidence  shows  that  it  paid  in  full  for  the  identical  services 
sued  upon  in  the  statement  of  claim,  -Ve  have  carefully  examined 
the  evidence  bearing  upon  this  contention  and  we  are  satisfied 
that  the  evidence  shows  payment  in  full  of  items  8  to  32>  both 
inclusive,  and  34  to  41,  both  inclusive.  The  proof  does  not 
show  payment  of  items  1  to  7,  both  inclusive,  and  item  42«  Tbo 
amounts  of  these  eight  items  aggregate  $125«624. 

The  judgment  of  the  Municipal  court  of  Chicago  is  reversed 

and  judgment  is  entered  here  in  favor  of  plaintiff  and  against 

defendant  in  the  sum  of  $125«62« 

JUDGMENT  REVERSED  AND  ,nJDQMSNT  HERE  IN 
FAVOR  OP  PLAINTIFF  IN  THE  SUM  OP  $12^,62, 

Sullivan  and  Friend^  JJ«,  coneur« 
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DOREEN  WILCOX,  j     / 

AppelOiint,  h^^" 

J  ^   D   APPEAR  FROM  CIRCUIT  COURT 

/         f  )         OP  COOK  COUNTY. 
FRED  S.  TRACY,  ■         '  )         ,   .   _  ^^  _  _  3^ 

Appellee,      ) 

MR.  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  action  for  damages  for  personal  injuries  sustained  hj 
plaintiff  in  an  automobile  accidont.  The  case  was  tried  by  the 
court  without  a  jury  and  there  was  a  finding  in  favor  of  defend- 
ant. Plaintiff  appeals  from  a  judgment  entered  upon  the  finding. 

The  accident  occurred  on  the  afternoon  of  June  4,  1937« 
Plaintiff  was  driving  an  automobile  southward  on  Oak  Park  avemie 
between  Augusta  boulevard  and  Iowa  street.  Defendant  was  driving 
his  automobile  southward  on  Oak  Park  avenue  and  at  the  point  of 
the  accident  drove  his  automobile  into  the  rear  end  of  plaintiff's 
automobile  with  such  force  that  the  left  rear  end  of  plaintiff's 
car  was  caved  in  and  the  car  was  driven  partially  over  the  west 
curb  of  Oak  Park  avenue  and  to  a  point  fifty  feet  south  of  the 
point  of  impact.  It  was  a  clear  day  and  the  pavement  wss  dryt, 
Plaintiff  was  seriously  injured. 

The  theory  of  plaintiff  was  that  she  was  an  experienced 
automobile  driver;  that  as  she  drove  south  on  Oak  Park  avenue 
she  was  between  six  and  ten  feet  from  the  west  curb;  that  just 
before  the  impact  she  was  driving  her  automobile  alongside  the 
west  curb  of  Oak  Park  avenue  about  midway  between  /ugusta  boule- 
vard and  Iowa  street  and  that  at  the  instant  of  the  impact  she 
was  in  the  act  of  parking  it,  or  had  just  completed  parking  it; 
that  vhen   she  turned  from  the  roadway  to  park  the  car  she  drove 
it  southwesterly  for  about  fifty  feet  before  she  reached  the  curb 
and  that  she  then  continued  along  the  curb  and  parallel  to  it  for 
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some  distance  before  the  impact;  that  her  car  was  equipped  with 
a  rear  stop  light  which  went  on  automatically  when  the  brake 
was  applied  and  that  in  bringing  her  car  to  a  stop  she  applied 
the  brake;  that  just  as  she  started  to  drira  southwest  in  order 
to  reach  the  curb  to  park  she  had  sounded  her  horn  t-o  attract 
the  attention  of  her  maid,  who  at  that  moment  was  walking  on  the 
east  sidewalk  about  fifty  feet  in  front  of  plaintiff «s  automobile^ 
that  as  she  sounded  the  horn  she  "slowed  the  speed  of  the  car  down 
gradually, " 

Defendant's  theory  of  fact  was  that  he  was  proceeding  south- 
ward about  ten  feet  from  the  west  curb  and  at  a  speed  ef  t.venty-five 
miles  an  hour;  that  plaintiff's  car,  without  warning,  came  to  a 
sudden  stop  in  the  Doiddle  of  the  southbound  lane  of  travel  directly 
In  his  line  of  travel;  that  the  impact  occurred  in  the  middle  of 
the  block,  where  cars  do  not  normally  stop;  that  defendant  had  not 
reasonable  time  in  which  to  avoid  the  collision  and  that  the 
accident  was  caused  solely  by  the  negligence  of  plaintiff;  that 
plaintiff  brought  her  car  to  a  stop  eight  or  niae  feet  from  the 
curb. 

Plaintiff  contends  that  the  finding  of  the  trial  court  was 
against  the  manifest  weight  of  the  evidence.  Plaintiff »s  theory 
of  fact  was  supported  by  her  own  testimony  and  the  testimon^y  of  her 
son,  who  was  in  her  car,  and  by  Miss  Sheetz,  the  maid,  who  was  on 
tlie  sidewalk  at  the  time  of  the  accident.  Defendant  was  the  sole 
witness  in  his  behalf  as  to  the  manner  of  the  accident.  After  a 
careful  examination  of  the  entire  evidence  that  bears  upon  th» 
accident  we  have  reached  the  conclusion  that  the  instant  contention 
of  plaintiff  is  a  meritorious  one.  As  the  case  will  probably  be 
tried  again  we  refrain  from  citing  and  comiijenting  upon  the  testimony 
of  the  witnesses.  Upon  the  trial  defendant  sought  to  Impeach  th«» 
testimony  of  Miss  Sheetz  by  means  of  a  shorthand  reporter  wh© 
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claimed  to  hare  taken  a  statement  made  by  Miss  Sheetz  to  one  of 

the  attorneys  of  defendant  on  the  night  of  June  20,   1939*  Upon 

the  oral  argument  In  this  court  It  was  stated  that  this  attoz'ney 

Is  no  longer  connected  with  the  defense  of  the  causs  and  It  was 

stipulated  by  the  counsel  who  represent  defendant  here  that  the 

alleged  lapeachlng  evldenee  should  be  disregarded  by  this  court 

In  Its  consideration  of  the  appeal.  Iherefore  we  will  not  state 

the  evidence  that  bears  upon  the  alleged  Impeachment,  Hov/ever, 

upon  a  second  trial  of  the  cause  the  trial  court  should  not  permit 

the  alleged  Impeaciilng  evidence  to  be  given.  From  the  attitude  of 

defendant's  counsel  upon  the  oral  argument  v;e  entertain  no  doubt 

that  the  said  evidence  will  not  be  offered.  It  siiould  not  be. 

The  Judgment  of  the  Circuit  eourt  of  Cook  county  is  reversed 

and  the  cause  is  remanded  for  a  new  trial. 

JUDGMENT  RSVSaSED  AND  CAUSE 
REMAKDED  FOR  A  NEW  TRIAL, 

Sullivan  and  iJ^lend,  JJ.,  concur^ 
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IRMA  WATKIKS, 
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TOM  OF  CICERO,  a  Municipal      ) 

Corporation,  ) 

Appellant,         ) 


APPEAL  FROM  SUPERIOR  COURT 
OF  COOK  COUNTY* 


MR,  PRESIDING  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT. 

An  action  against  defendant  for  injuries  alleged  to  have  been 
received  by  plaintiff  from  a  fell  on  a  sidewalk  on  March  4,  1938, 
A  Jury  returned  a  verdict  finding  defendant  guilty  and  assessing 
plaintiff's  damages  at  $5,500,  Defendant  appeals  from  a  judgnKnt 
entered  upon  the  verdict* 

On  March  4,  19 38,  about  4t30  p,  m.,  plaintiff,  while  walking 
in  a  southerly  direction  on  the  sidewalk  on  the  east  side  of  6lst 
Court,  Cicero,  Illinois,  fell  when  she  reached  a  point  in  front  of 
a  building  knovm  as  6129  •'/est  Roosevelt  road.  The  evidence  for 
plaintiff  showed  that  at  the  place  where  she  fell  there  was  a  defect 
in  the  sidewalk;  that  one  slab  in  the  sidewalk  had  settled  so  that 
it  was  lower  than  the  slab  adjoining  it,  thus  making  a  difference 
in  the  level  of  the  sidewalk  at  that  place.  Plaintiff  testified 
that  the  difference  in  the  level  was  about  two  or  three  inches, 
John  Dietrich  testified  that  one  slab  was  about  two  and  one-half 
inches  lovrer  than  the  other,  Mrs.  Engelsman  testified  that  the 
difference  in  the  level  was  between  two  and  one-half  and  three 
inches,  Janet  Burian  testified  that  the  difference  was  two  and 
one-half  inches.  Irma  Dlvis  testified  that  the  difference  in 
level  was  about  three  or  four  inches.   There  was  evidence  tending 
to  show  that  that  condition  had  existed  for  about  two  years. 
Defendant  introduced  evidence  that  tended  to  show  that  there  was 
ao  defect  in  the  sidewalk  at  the  place  of  the  accident,  but  several 
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witnesses  for  defendant  admitted  that  one  of  the  slabs  was  higher 
than  the  other*  Plaintiff  testified  that  she  did  not  know  that 
there  was  a  difference  in  the  level  in  the  sidewalk  at  the  point 
in  question  until  she  fellj  that  she  caught  her  foot  on  "the  part 
of  the  sidewalk  v/hich  was  about  tv/o  or  three  inches  higher  than 
the  other  part"  and  was  thereby  thrown  to  the  sidewalk;  that  she 
wore  galoshes  at  the  tin».  The  evidence  for  both  parties  showed 
that  it  had  snov/ed  during  the  day  of  the  accident  and  that  there 
was  snoY/  and  ice  on  the  sidewalk,  and  based  upon  this  evidence 
and  also  upon  a  statement  by  Police  Officer  Svoboda  -  who  reached 
the  place  of  the  accident  a  few  minutes  after  it  occurred  •»  that 
upon  arriving  at  the  scene  of  the  accident  he  saw  plaintiff  sitting 
on  a  chair  in  a  doorway  and  that  he  asked  her  what  happened  and 
she  told  him  she  slipped,  defendant  contends  that  plaintiff  slipped 
on  the  sidewalk  because  of  the  ice  and  snow  thereon;  that  she  did 
not  fall  on  account  of  any  difference  in  elevation  in  the  sidewalk, 
"but  that  her  fall  was  due  entirely  to  snow,  ice,  sleet  and  general 
slipperiness  of  the  walk,"  Plaintiff  testified  that  she  "never  took 
that  side  of  the   street  very  much  and  did  not  know  of  the  elevation 
or  the  difference  in  the  level  of  the  sidewalk  where  I  caught  my 
foot.  I  didn»t  know  it  was  taere  until  I  fell*"  Defendant  offered 
testimony  tending  to  show  that  plaintiff  had  walked  over  tlie  side- 
walk in  question  before  the  accident.  Plaintiff  suffered  serious 
injuries  as  the  result  of  the  accident.  An  X-ray  picture,  taken 
at  the  hospital  the  day  after  the  accident,  showed  fractures  or 
breaks  in  the  continuity  of  the  lower-most  bone  of  the  pelvis, 
the  ischium  on  the  left  side,  a  square  break  across  the  top  just 
where  it  joins  onto  the  acetabulum  or  hip-socket  and  also  an 
irregular  diagonal  fracture  just  where  it  joins  onto  the  piifclc 
bone;  also  a  mottling  of  the  bone  and  some  irregularity  of  outline. 
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At  the  time  of  the  accident  plaintiff  had  Paget •»  disease.  That 
fact  was  not  known  to  plaintiff nor  her  attending  physician  until 
after  the  accident.  It  appears  from  the  medical  testiiaony  that 
where  Paget 's  disease  is  present  fractures  occvu'  more  easily  than 
in  a  case  where  that  disease  is  not  present. 

Defendant  contends  that  "the  statement  in  writing  served 
upon  the  Town  of  Cicero  did  not  comply  with  the  provisions  of  *An 
act  concerning  suits  at  law  for  personal  Injuries  and  against 
cities,  villages  and  to¥Kn»  approved  May  13$   1905.  •  111*  Rev, 
Stat.  Chap.  70#  PaJt*.  6,"  Defendant  assigns  the  follovdng  reasons 
in  support  of  the  contentions  "(a)  The  notice  was  not  filed  with 
the  town  clerk  within  the  statutory  six  month  period,  (to)  It  was 
not  filed  with  the  city  attorney,"  While  loaowledge  of  the  facts 
by  the  town  will  not  take  the  place  of  the  written  notice  required 
by  the  statute,  it  may  be  stated,  however,  that  the  instant  suit 
is  not  what  is  sometimes  called  a  "blind  case,"  lElthin  a  few 
minutes  after  the  accident  in  question  the  police  squad  car  of 
defendant  arrived  at  the  scene  and  the  officers  talked  with  plain- 
tiff about  her  injuries  and  how  the  accident  happened.  After  their 
talk  they  examined  the  sidewalk  at  the  place  of  the  accident,  took 
the  names  of  «dtnesses,  called  the  Town  aiaibulance  -  which  arrived 
in  a  few  minutes  -  and  gave  directions  to  the  man  in  charge  of  the 
ambulance  to  take  plaintiff  to  the  hospital.  The  testimony  of 
the  officers  who  were  called  by  defendant  shows  that  they  Blade  a 
thorough  investigation  of  the  condition  of  the  sidewalk  at  the 
place  in  question. 

The  statute  bearing  upon  tii®  instant  contention  is  as 

follows:  "Sec,  2.  Any  person  who  is  about  to  bring  any  action 

or  suit  at  law  in  any  court  against  aiyr  incorporated  city, 

village  or  town  for  daxaages  on  account  of  any  personal  injury 

shall,  within  six  months  from  the  date  of  injviry,  or  when  the 
cause  of  action  accrued,  either  by  himself,  agent  or  attorney. 
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file  in  the  office  of  the  city  attorney  (if  there  is  a  city 
attorney,  and  also  in  the  office  of  the  city  clsrk)  a  statement 
in  vo-iting,  signed  by  such  person,  his  agent  or  attorney,  giving 
the  name  of  the  person  to  whom  such  cause  of  action  has  accrued, 
the  name  and  residence  of  person  injured,  the  date  and  about  the 
hour  of  the  accident  the  place  or  location  where  such  accident 
occurred  ana  the  name  and  address  of  the  attending  physician  (if 
any)."  (Gh.  70,  par,  7,  111.  Rev.  Stat.  1939.)  ^Vhile  the  suffi- 
ciency of  the  statement  in  writing  must  be  determined  from  the 
statement  itself,  the  filing  of  the  statement  must  be  proved,  if 
not  admitted,  by  evidance  other  than  the  statement.  No  point  is 
made  that  the  statements  claimed  to  have  been  filed  dc  not  conform 
to  the  requirements  of  the  statute,  ihen  objection  was  made  to 
-he  admission  of  the  statements  in  .'riting  the  trial  court,  by 
agreement  of  counsel  and  in  the  absence  of  the  jury,  hearc?  evi- 
dence offered  by  both  sides  touching  the  alleged  filings  of  the 
statements.  The  tiial  court  found  that  the  statements  were  filed 
with  the  two  officials  in  conformance  with  the  statute,  and  we 
approve  of  that  finding* 

As  to  the  filing  of  the  statement  in  the  office  of  the  city 
attorney:  Richard  M,  Spencer,  one  of  the  attorneys  for  plaintiff, 
testified  that  he  prepared  the  original  notice  and  three  carbon 
copies  of  the  samej  that  about  11  s..  m»  on  Friday,  September  2, 
1938,  he  went  to  the  town  hall  of  Jicero,  Illinois j  that  when  he 
inquired  for  the  city  attorney  he  was  directed  upstairs,  where 
he  found  a  man  who  said  that  he  would  receive  the  notice  and  file 
it  for  Mr,  Loyda,  the  to^in  attorney;  that  after  tMs  laan  signed 
the  original  notice  the  witness  left  vdth  him  one  of  the  carbon 
copies.  The  receipt  upon  the  original  notice  reads:   "Received 

a  copy  of  the  foregoing  notice  and  filed  the  same  in  my  office 
this  2nd  day  of  September,  A.  D,,  1938.  Fred  J.  Loyda  By  - 
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Jerry  J,  Braxid  Town  Attorney  of  the  Town  of  Cicero,  Cook  County, 
Illinois."  Defendant  called  as  a  witness  Jerry  J,  Brouail,  who 
testified  that  he  ives  duly  adinitted  to  practice  lawj  that  be  was  also 
a  clerk  in  the  office  of  the  President  of  the  I'ov.xi  of  Cicero*  Upon 
the  direct  examination  of  the  witness  by  defendant's  attorney  the 
following  occurred  J  "Q.  Ape  you  in  any  way  connected  vdth  the 
office  of  Mr.  Fred  J.  Loyda?  A.  Fred  J,  Loyda  is  our  Town  Attorney, 
and  he  has  his  office  right  there  with  us,  Q.  Has  he  ever  authorized 
you  to  accept  notices  on  his  behalf  as  Town  Attorney?  A,  Yes,  He 
told  me  to  accept  notices  when  he  isn't  there,  I  have  frequently 
accepted  service  of  notices  and  signed  receipts  for  them.  Plain- 
tiff's Exhibit  1  for  identification  bears  my  signature,  I  signed 
that  on  the  date  it  bears,"  Upon  cross-examination  by  plaintiff's 
attorney  the  witness  testified*  "I  presume  that  1  received  a  copy 
of  this  notice  at  the  time  I  signed  for  it.  Q,  And  you  filed  it 
in  the  Office  of  the  Town  Attorney  of  Cicero?  A,  Yes  I  gave  him 
the  copy,  Q,  ^4here  was  the  office  of  the  Town  Attorney  in  September 
of  1938?  A.  I  presuae  he  was  still  with  us  at  that  time,  Q,  Well? 
A,  In  our  office,  in  other  words.  It  was  in  the  'Soma  hall  there 
and  on  the  second  floor,"  The  witness  further  testified  that  the 
man  who  left  the  notice  with  him  gave  his  name  as  Spencer,  Defendant 
did  not  see  fit  to  call  the  town  atr^orney  as  s.   witness.  Defendant 
argues  that  "this  service  is  not  within  the  requirements  of  the 
statute.  The  Act  provides  and  oiir  Courts  have  held  that  the  notice, 
or  statement  in  writing,  must  be  served  upon  the  city  attorney," 
Defendant  misstates  the  statute,  which  provides  that  the  claimant 
shall  "file  in  the  office  of  the  city  attorney  *  *  *  a  statement  in 
v.Titing,"  As  we  have  heretofore  stated,  the  trial  court  ruled 
correctly  as  to  the  service  upon  the  city  attorney. 

As  to  the  contci.tion  of  defendant  that  the  notice  was  not 
filed  with  the  town  clerk:  As  we  have  heretofore  stated,  the  statute 
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does  not  require  tliat  the  statement  be  served  upon  the  town  clerk 
but  only  requires  that  it  be  filed  in  the  office  of  that  official. 
The  testimony  of  Attorney  Spencer,  offered  in  behalf  of  plaintiff, 
was  to  the  effect  that  he  entered  an  office  in  the  tovvn  hall  of 
Cicero,  on  the  door  of  which  there  was  a  sign  reading,  "Nicholas 
Hendrikse,  Town  Clerk; "  that  in  the  office  he  inquired  for  the 
town  clerk  and  was  told  that  he  was  not  there  and  they  did  not 
know  when  he  v/ould  be  there |  that  after  talking  to  a  man  who  gave 
his  name  as  James  Cheney,  the  witness  handed  him  one  of  the  carbon 
copies  of  the  notice  •wrmniihtttMgn  and  asked  him  if  he  would  give 
it  to  Mr,  Hendrikse  and  ask  him  to  file  it  in  his  office |  that 
the  office  of  the  city  attorney  was  on  the  second  floor  of  the 
town  hall  and  the  office  of  the  city  clerk  was  on  the  first  floor. 
Spencer  pointed  out  a  man  in  the  courtroom,  identified  as  James 
P*  Cheney,  as  the  man  to  whom  he  delivered  the  notice  on  September 
2>  1938«  The  witness  further  testified  that  at  thetime  he  delivered 
the  copy  to  Cheney  he  had  another  copy  of  the  notice  and  that  when 
Cheney  gave  his  name  the  witness  wrote  it  on  said  copy.  This  copy 
of  the  notice  was  received  in  evidence  and  it  has  upon  it,  in  the 
handwriting  of  the  witness,  the  name  "James  Cheney,*  Defendant 
called  James  P,  Cheney  as  a  witness.  He  testified  that  he  was  a 
clerk  in  the  clerk's  office  of  the  town  of  Cicero,  but  that  on 
September  2,  1938,  he  was  not  in  the  officej  that  he  left  at  6 
ao  m.  that  day  for  a  fishing  trip  to  Pickerly  Lake,  Wisconsin, 
and  did  not  return  until  Labor  Day;  that  "no  one  ever  attempted  to 
serve  a  notice  on  me  in  the  .atkins  case,"  The  witness  further 
testified  that  he  had  received  signed  notices  in  connection  with 
personal  injury  cases  "about  two  or  three  times,  maybe,"  The 
town  clerk  testified  that  at  no  time  had  he  delegated  authority 
to  anyone  to  take  any  action  or  do  anything  in  reference  to  personal 
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Injury  complaints  and  that  "Cheney  has  no  authority  to  receive 
papers  in  personal  injury  cases,  I  never  delegated  that  authority 
to  anyone,"  The  trial  court  thought  tiiat  it  was  strange  that  no 
person  in  the  clerk's  office  had  authority  to  receive  notices 
when  the  clerk  was  absent,  and  he  proceeded  to  examine  the  Tiltness,  '■ 
The  following  then  occurred:  "The  Court:  V/ho  is  in  charge  when 
you  are  away  or  absent  from  your  office?  A,  Pertaining  to  matters 
of  tiiis  kind,  Miss  Zak«  The  Court:  katters  of  every  kind,  who 
takes  your  place  when  you  are  away?  A»  skell.  Your  Honor,  I  aa 
afraid  that  is  a  difficult  question  to  answer*  The  Court:  Hell 
there  is  always  soiaebody  in  charge  there?  A.  There  is  always 
someone  in  the  office,  but  what  -  Tl»  Court:  Well,  if  a  person 
walked  in  and  says  »I  want  to  leave  this  paper  v/ith  Mr»  Hendrikse» 
anyone  would  take  it?  A«  Yes  that  is  right*  The  Court:  But 
no  authority  to  sign  your  name?  The  witness:  A«  That  is  right* 
The  Court:  But  if  somebody  comes  in  and  says  *I  want  to  leave 
this  for  Mr,  Hendrikae',  they  would  accept  it,  they  would 
take  it  and  put  it  on  your  desk?  A.  That  is  just  one  of 
the  ordinary  courtesies,"  The  witness  further  testified  that 
in  his  absence  "it  occasionally  happens  that  one  of  my  sul)- 
ordinates  receives  the  notice,  but  it  is  kept  for  me;"  that  there 
was  no  notice  on  file  in  his  office  corresponding  to  the  notice  that 
Kr,  Spencer  claims  to  have  served,  Mary  2ak,  testifying  for  defend- 
ant, stated  that  she  was  secretary  and  stenographer  to  the  town 
clerk;  that  she  was  familiar  with  the  files  in  .hich  the  personal 
injury  notices  were  filed;  that  she  did  not  find  in  the  files  any 
notice  pertaining  to  plaintiff;  that  it  was  a  part  of  her  duty  to 
notify  the  town  clerk  and  the  toTm  attorney  that  notices  had  been 
filed  with  the  clerk;  that  when  notices  were  filed  they  were  not 
marked  "Filed,"  nor  was  there  any  entry  made  upon  any  book  of  the 

filing.  The  court  saw  the  witnesses  and  heard  the  testimony  and 
he  v;as  satisfied  that  the  notice  was  filed  with  the  tov/n  clerk. 
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We   agree  with  his  finding,  Mr.  Spencer  is  a  reputable  lawyer 
who  has  had  experience  in  the  handling  of  personal  injury 
cases,  and  the  trial  court  thought,  as  we  do,  that  it  was 
exceedingly  unlikely  that  after  he  had  prepared  statements 
in  writing  for  filing  in  the  office  of  the  town  attorney 
and  in  the  office  of  the  town  clerk,  as  the  statute  requires, 
he  would  travel  a  number  of  miles  from  his  office  in  Chicago 
to  the  town  hall  in  Cicero  and  after  going  to  the  office 
of  the  attorney  of  the  town  on  the  second  floor  of  the 
town  hall  and  filing  the  statement  in  that  office  would 
then  go  down  the  stairway  from  the  second  floor  to  the 
first  floor  and  past  the  office  of  the  town  clerk,  whose 
name  and  title  of  his  office  were  lettered  on  the  door 
and  whose  office  was  then  open  for  business,  without  also 
filing  the  notice  in  tliat  office.  The  trial  court  did 
not  err  in  admitting  the  two  notices. 

Defendant  contends  that  "a  city  is  not  liable  for 
injuries  resulting  from  the  general  slipperiness  of  its 
sidewalks  due  to  the  presence  of  ice  and  snow  which  have 
accumulated  as  a  result  of  natural  causes.  The  proximate 
cause  of  the  injury  must  be  an  actionable  defect  in  the 
sidewalk  itself,"  It  is  sufficient  to  say  in  answer  to 
this  contention  that  plaintiff  does  not  base  her  case 
upon  the  theory  of  fact  that  she  slipped  upon  the  side- 
walk because  of  the  presence  of  ice  and  snow  upon  it,   \ 
Her  claim  is  based  upon  the  theory  of  fact  that  she     \ 
suffered  the  accident  because  of  a  difference  in  level   \ 
of  the  sidewalk  at  the  place  of  the  accident;  that  she 

/     k 


l#' 


-^  ..  r-s     ^. 


Xii-'t.^-  i-''i"S08';  •  b&d.  Bar'  oilw 

a/a'  ^^r'?j.inr<n  .  I'.i  baa  ^asaeo 

•d^  nJt  snllll  lol  ^tilitrtf  .ax 
^    -  ...    ...      .  .    "i.Q  9otl1o  eflj  a}.  bxLQ 

fix  Llisd  amo$  mii  oi 

ca.a  liG£i  tmoi 

eso;'-;   (.I'JJ,.  .        .    iEaq  bRSi  100LI  Js'ill 

I'lo  alrl  to  Bim  baz  soLsii 
osin  ,-?L'C;..,         -^  /;.'  p. -.7  eoillo  saoilv;  bxis 

ctWon  Off:)-  3x11111 
.      ;  -.  ^xii  '^mtmb&  at  rcio  ioci 

—    .^     -.  i_...  .ilcflxjasi  ssixL'tm 

^..v.,  -    .  ....    ....;tBXj:/xni:;oOB 

-':  :''     >\'^r.'^.&il  3f.Ijew961a 

-  r"    '  '  .  .  ^r,   -.,                jobI  lo  X'lo&di  ^i  aoqu 

,    .^  /!Vi.iJ.    >.■«.->  ;i 'c;aiq  »|IJ  lo  aajjsoed  jfXuw 

•;5fir,   ■'■'-'    ^  'fl'i  jfioqii  bSBacf  £Jt  mJtjsIo  n@H 

is?-.'  ■  .-^nsfelo®*!   -  -  :■•      -tolljje 


&iii  111  .:'•     "■■■'   ■•Xd^Bnoi^Dfl  *i,, 


fell  because  she  caught  her  foot  on  "the  part  of  the  side- 
walk which  was  about  two  or  three  inches  higher  than  the 
other  part,"  and  that  the  defective  condition  had  existed 
for  about  two  years.  As  to  the  snow  and  ice  plaintiff  claims 
that  they  tended  to  conceal  the  defect  in  the  sidewalk. 

Defendant  contends  that  plaintiff  was  guilty  of  contri- 
butory negligence  as  a  matter  of  law.  This  contention  is  based 
upon  the  assumption  that  the  defect  was  known  to  plaintiff. 
Plaintiff  testified:   "I  never  took  that  side  of  the  street 
very  much  and  did  not  know  of  the  elevation  or  the  difference 
in  the  level  of  the  sidewalk  where  I  caught  my  foot,  I  didn't 
know  it  was  there  until  I  fell."  This  evidence  of  plaintiff 
precludes  any  finding  that  she  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.  Defendant  cites  the  testimony  of 
three  witnesses  that  before  the  accident  plaintiff  had  walked 
with  them  over  the  sidewalk  at  the  place  in  question,  and  argues 
that  this  testimony  shows  that  plaintiff  knew  of  the  defect  in 
the  sidewalk  at  the  time  of  the  accident.   Such  evidence  merely 
raised  a  question  of  fact  for  the  jury  as  to  whether  plaintiff 
knew  of  the  defect.  The  jury  determined  that  question  in  favor 
of  plaintiff. 

"•The  general  rule  is  that  negligence  and  contributory 
negligence  are  questions  of  fact  for  the  jury,  and  so  long 
as  a  question  remains  whether  either  party  has  performed 
his  legal  duty  or  has  observed,  that  degree  of  care  and 
caution  imposed  upon  him  by  law,  and  the  determination 
of  the  question  involves  the  v/eighing  and  consideration 
of  evidence,  the  question  must  be  submitted  as  one  of 
fact.    (Chicago.  St,  Louis  and  Pittsburgh  Railroad  Co>  v. 
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Hutchinson^  120  111.  587,*  Austin  v.  Public  Service  Co.. 
p*  112* )  Before  we  can  say,  as  a  matter  of  law,  that  there  was 
no  negligence  on  the  part  of  the  defendant  or  that  there  was 
such  contributory  negligence  on  the  part  of  the  plaintiff  as 
to  defeat  recovery,  we  must  be  able  to  say  that  all  reasonable 
minds  must  agree  that  the  defendant  was  not  negligent  in  his  acts 
or  that  the  injury  was  the  result  of  plaintiff's  own  negligence.* 
(Petro  V.  IllneSj.  299  111,  236,  240.  See,  also.  Pollard  v.  Broadway 
Central  Hotel  Corp..  353  111.  312,  322,  323#)  '^.liether  a  plaintiff 
was  guilty  of  contributory  negligence  Is  ordinarily  a  question  of 
fact  for  the  jury  to  decide  under  proper  instructions.  It  becomes 
a  question  of  law  only  when  the  evidence  Is  so  clearly  Insufficient 
to  establish  due  care  that  all  reasonable  minds  would  reach  the 
conclusion  that  there  was  contributory  negligence,  (Thomas  v, 
^"^¥"*^"i  357  111*  270$  Mueller  v,  P)a?lPS<  252  Id.  63O;  Q'Rpurto 
V.  ^proul.  241  Id.  ^7(i.)   *  *  *»  (Zlraldo  v.  Lvnch  Co.f  365  HI* 
197,  199,  200. )•  (Thomason  v,  Chicago  Motor  Coach  Co.f  292  111. 
App.  104,  110,  111.) 

"It  Is  contended  that  appellee  knew  of  the  defect  In  the 
walk,  and  was  therefore  guilty  of  contributory  negligence  In  going 
upon  it.  Although  a  person  passing  along  a  sidewalk  may  know  it 
is  out  of  repair,  ha  may,  notwithstanding  such  knowledge,  recover 
for  a  personal  Injury  occasioned  by  the  defective  walk  if  he  uses 
ordinary  and  reasonable  care,  (City  of  Flora  v.  Hanev.  I36  111. 
45*)  Whether  due  care  was  exercised  in  using  a  sidewalk  knowing 
it  to  be  out  of  repair  is  a  question  of  fact  for  the  jury.  Village 
of  Cullom  V.  Justice.  I6I  111.  372,"   (City  of  Streator  v. 
Chrlsman,  182  111,  215,  217,) 

"A  pedestrian  upon  a  sidewalk  may  ordinarily  assume  that  it 
is  in  a  reasonably  safe  condition  for  travel.  To  hold  a  person 
absolutely  bound  to  keep  his  eyes  fixed  upon  a  sidewalk  in  search 
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of  defects  and  dangerous  places  would  be  to  establish  a  manifestly 
unreasonable  and  impracticable  rule.  City  of  Chicago  v.  Babcoekij 
143  111,  358."  (Gr«ham  v,  City  of  Chicago.  34-^  111.  638,  640, 
641.) 

He  hold  that  defendant's  contention  that  plaintiff  was 
guilty  of  contributory  negligence  as  a  matter  of  law  is  without 
merit. 

Defendant  contends  that  "the  court  erred  in  permitting  th8 
verdict  of  the  jury  to  stand,  it  being  a  quotient  or  chance  verdict 
and  not  supported  by  the  evidence;"  "the  burden  of  proof  is  upon 
the  plaintiff  and  inasmuch  as  the  plaintiff  has  failed  to  prove 
that  the  fall  she  took  was  the  proximate  cause  of  both  fractures, 
one  of  the  elements  hereinabove  discussed  has  failed  of  proof  and 
is,  therefore,  a  reversible  error.  One  of  the  material  allegations 
of  the  complaint  places  upon  the  plaintiff  the  necessity  of  proving 
a  causal  connection  between  the  injury  and  the  fall.  The  defendant 
contends  that  the  preponderence  of  the  evidenpe  presented  by  the 
Plaintiff  fails  to  show  any  connection  between  the  first  fall,  the 
second  fall,  the  dragging,  and  the  seating  on  the  chair  and  the 
injury  itself.  Defendant  respectfully  represents  that  these  facts, 
in  and  of  themselves,  were  sufficient  to  cause  the  lower  court 
to  direct  a  verdict  for  the  defendant  and  the  failure  of  the  Court 
so  to  do  was  a  reversible  error>"  (Italics  ours,)  It  1»  xxxxx 
somewhat  difficult  for  ua  to  believe  that  the  argument  advanced  by 
defendant  in  support  of  this  contention  is  seriously  made.  Defendant 
calls  attention  to  the  fact  that  plaintiff  had  Paget  *s  disease  azui 
argues  that  slight  trauma  would  cause  a  fracture  in  that  part  of 
her  body  affected  by  the  disease.  Defendant  admits  that  the  fall 
might  have  caused  one  or  both  of  the  fractures,  but  it  claims  that 
after  plaintiff  fell  she  attempted  to  rise  and  slipped  a  second  time^ 
and  that  the  second  slipping  might  have  caused  one  or  both  of  the 


,0^   ,8M6   .III  ^^£    ,arui2J;i;kas.JGL^-.^mBii«^^       ".8^£   .III  £M 

8J3W  ■;'i.x:.x;iLuj:c,  oqiH  i^oiJn&vXiOD  ^  ♦  jn'-jL^acii  j;  jr^xu;    ;  .i.;.-i{  n^. 
;tj:jatlcJi:.Y  ax  \v.^I  lo  nsiim.  b  as  90ii93il§?n  xi^^^'^j^'i^ito'^  'io  -sc^llx/a 

noqxi  si  looiq  lo  a&btsai  ©li^"   "jscnsfjlv©  arij  tjo  bo^t'ioqqits  ion  bn& 

©voiq  oj  f)eli  1  3  6d  llJtdnifilq  srlvt  .-^ .?;  rlswffiafjnJ:  ban  llUnln^lq  &di 

^U9nsj:i Oi^i^i  fl-jifiyi  lo  08JJJ&0  s^^fiXHlxoiq  Slid"   saw  jfcod'   9xia  IIbI  •!£;)■   itAtW 

firts  loorrq  lo  bellsl  e.i5ii  be&&sjoBlb  evocffinl©i&f(  ad-nsms'Ie  erl:f  lo  eno 

aaoii B:i9 11  ji  It^i'itjB^  .loito  eldlzi&v&i  b  ^9ioloi»ri;f  ^al 

8«JtvoT:q  lo  ■vjd'iaafc'oo.  liiiialc   s>di  acKiSj  aeoalq  JalBlqmoo  Bdi  lo 

^tnjifxHslaX)  ariT  .XIjsl  ©liJ   £ijts  x'^t^^jt  ®d^  aesmiffd  nolJooxmdo  lisairati  a 

aiW   ^IXbI  ^a'xil  sricf  n^&\^ds(i  nol:}oerwioo  yj:is  wotie  o;t  bXIbI  ^^IJtcfnlsXcr 

eri;J  fcrto  'iliiflo  ©ilj  xio  3nJ::t:j»a   iSii,:^  bns  ^^c^B-S^  ^^^   ^XXbI  baooQt 

^ad-osl  aaaricT  ^/iflJ-  acl-nsaeiqen  -ijIXif^-oosqesn  ^J/iGfjaeloG     ,lX9a;ti:  ^^Tiirtnl 

■j-nvot)  19W0X  Sil:/'   aaiirfio  oJ  Saelor.lsja  ©isw  ^ae^XsaMerii  lo  baa  at 

xaacsat  tl  ,  .'n-o  eDlIr;tI)     *^«.io.'i.'.i;;;  sl.cdeievoi  a  a^^w  o5  oi  oe 

•^«f  baoojivba  ;)-fleau;3iB  siio   iaif^  ovsllod  oi  zv  'lol  jXi/oillli)  iodwemos 

;tixcLnel9C  .sfcsci  xI^J^oIish  si:  noi^fnecfnoo  airW  lo  d^iorque  nX  d-nsi^nelsl) 

us  9E;3seil)  a'cf62s^  b&rl  llX^tflieXq  &SiSi:}  io^l  oxW  oi  iioli£iB:j:ts  all&o 

1©  iisq  iadi  al  eoijJoisil  e  eaixao  5Xx;gw  amsjBii  d'rfaiXa  ^.srid"  asxraia 

XXal  Qilcf  d'cii;^  a^Xmic  dacfenslsQ     .SRaaeUb  ari;t  -'ccf  i)o;t09lly'3  ^fcocf  rtsri 

oKriJ  affilijlo  Ji  ^jjd  ^aen/d-osrsl  oilS  lo  xiJ-ocf  -xo  ©no  bseuao  ©veil  d"rIaXr?j 

^saiXct  foflojjsp.  a  Lsqqllc  bn&  eali  o:f  boSqmei^iB  edt.  Xlel  llXi^nl^Xq  isd^ln 

•rid-  lo  riood  lo  ano  betssno  &VBii  dri^lia  salqqXXa  i)noo«a  axW'  dsrld  lias 


-12-' 

fractures*  In  his  zeal  counsel  for  defendant  misstates  the 
evidence.  Plaintiff  testified  that  after  she  fell  she  tried 
to  get  up  but  she  "Just  couldn't,  and  I  lay  there  for  some  time," 
,  Neither  the  plaintiff  nor  any  other  witness  testified  that  after 
plaintiff  fell  she  attempted  to  rise  and  "slipped  a  second  time," 
Ruby  Hicks  testified  that  after  plaintiff  fell  "she  lay  there  for 
soiae  time  and  no  one  assisted  her,  and  then  someone  came  around 
and  tried  to  pick  her  up,  and  they  couldn't  pick  her  up  and  they 
dragged  her  in  the  door,  and  somebody  came  and  brought  a  chair*** 
Upon  this  testimony  defendant  argues  that  plaintiff  was  dragged 
after  the  accident  and  the  dragging  might  have  caused  one  or  both 
of  the  fractures c  Plaintiff  testified  that  after  she  fell  "and 
while  I  was  lying  there  I  was  in  terrible  pain.  The  pain  was  on 
my  left  side  all  the  way  down  (indicating),  beginning  at  my  waist 

line  by  my  hip  all  the  way  back  (indicating),"  The  jury  found 
that  the  fall  caused  the  fractures,  and  we  approve  of  that  finding* 
,  The  contention  of  defendant  that  the  court  should  have  directed  a 
verdict  for  defendant  because  "the  preponderance  of  the  evidence 
presented  by  the  plaintiff  fails  to  show  any  connection  between 
the  first  fall,  the  second  fall,  the  dragging,  and  the  sitting  on 
the  chair  and  the  injury  itself,"  is,  of  course,  without  merit. 
It  is  conceded  that  because  plaintiff  had  Paget* s  disease  she  was 
more  susceptible  to  fractures,  but  that  does  not  affect  her  right 
to  recover  damages  in  the  instant  case.  In  Chicago  City  Ry.  Co.  v. 
Saxby^  213  Ill«  274,  279 #  280,  we  find  the  following:   "Mr.  Thompson, 
in  his  Commentaries  on  the  Law  of  Negligence,  (vol,  1,  see,  1^0^  P« 
145,)  says;   'The  duty  of  care  and  of  abstaining  from  injuring 
another  applies  to  the  sick,  the  weak  and  the  infirm,  as  well  as  to 
the  strong  and  healthy,  IVhen  this  duty  is  violated  the  measure  of 
damages  is  the  injury  which  results,  though  this  injury  may  not  have 
followed  but  for  the  peculiar  physical  condition  of  the  person  ii^- 
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Jured,  altxiough  it  may  have  been  thereby  aggravated,'  In  section 
151  of  the  Scune  work  (p,  147)  It  is  said:   *It  may  be  stated, 
generally,  that  if  the  negligence  of  A  produces  a  hurt  to  B  which 
aggravates  a  pre-existing  tendency  to  disease  in  B,  the  negligence, 
and  not  the  disease,  is  deemed,  in  law,  the  proximate  cause  of  the 
injury,  •• 

Defendant  contends  that  the  court  erred  in  refusing  to  give 
the  following  instruction  offered  by  it:   "(21)  If  the  jury  find 
that  the  place  where  the  accident  occurred  was  necessarily  more 
dangerous  than  the  ordinary  streets  and  sidewalks,  then  the  plain- 
tiff was  required  to  use  more  than  ordinary  care  and  diligence  to 
avoid  accident,  and  if  in  such  case  she  failed  to  use  such  care  and 
diligence  in  proportion  to  the  danger,  she  cannot  recover #"  Defendant 
argues  that  Xhe  City  of  Jollet  v,  Verlev.  35  111*  58*  supports  its 
contention  that  the  above  instruction  should  have  been  given,  The 
plaintiff  in  the  Verley  case  obtained  a  Judgment  against  the  City 
of  Joilet  and  the  Supreme  court  affirmed  the  Judgment.  The  court 
in  its  statement  of  the  case  incorporated  all  of  the  instructions 
given  to  the  Jury  and  it  appears  that  the  trial  court  gave  to  the 
Jury  on  behalf  of  the  defendant  a  like  instruction  to  the  instant 
one.  As  the  plaintiff  in  the  Verley  case  won  in  the  court  below 
she  had  no  occasion  to  complalB  of  any  of  the  instructions  that  were 
given.  The  instruction  before  us  does  not  state  the  law  correctly 
and  it  would  have  been  highly  prejudicial  to  plaintiff's  case  if  It 
had  been  given.  We  quote  frtafl  City  of  oorim:  Valley  v.  Gavin.  182 
111.  232,  234,  235$ 

"'The  refusal  of  the  trial  court  to  give  instructions  3  sl^ 
14  offered  by  appellant  is  also  assigned  as  error.  Instruction  No» 
3  is  as  follows: 

"'♦•If  the  Jury  believe,  from  the  evidence,  thac  the  place  where 
the  accident  in  question  occurred  was  necessarily  more  dangerous,  under 
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all  the  circumstances  of  the  case,  as  shown  by  the  evidence,  than 
the  ordinary  streets  and  sidewalks,  and  that  by  the  exercise  of 
ordinary  care  and  prudence  this  condition  o^   things  could  have  been 
known  by  the  plaintiff,  or  was  Imown  to  him,  then  the  plaintiff 
was  required  to  use  more  than  ordinary  care  and  caution  to  avoid 
the  accident,  and  if  he  failed  to  do  so,  and  thereby  contributed 
to  the  injury,  he  cannot  recover  in  this  suit,  and  yoiir  verdict 
should  be  for  the  defendant," 

"•This  instruction  is  faulty,  in  that  it  tells  the  Jury 
that  under  certain  circumstances  appellee  was  required  to  use 
more  than  ordinary  care  and  caution*  This  is  not  the  law*  It  is 
true  that  the  care  required  of  a  person  under  circumstances  where 
great  danger  exists,  is,  if  the  same  is  knov/n  to  him  or  could  become 
known  by  the  exercise  of  ordinary  care  and  prudence,  greater  than 
that  required  where  the  danger  is  very  slight.  But  in  either  e&ze^- 
the  care  required  of  him  is  only  the  ordinary  care  to  avoid  danger 
commensurate  with  the  peril  to  which  he  is  exposed*  The  law  is 
well  settled  in  this  State,  that  where  an  injury  iy  not  willful  a 
party  cannot  recover  for  the  injury  received,  unless  it  appears, 
from  the  evidence,  that  he  exercised  ordinary  care.  But  in  no 
event  is  he  required  to  use  mors  than  ordinary  care  and  caution  to 
avoid  accident*  The  instruction  was  therefore  incorrect  and 
properly  refused,  *  *  *»"  (See,  also,  Swali^  v,  ^^t-y  "^^  Joilet> 
219  111*  App,  123,  128,  129.)  Several  instructions  given  to  the 
Jury  at  the  request  fif  dafapt^^-^Q^  state  the  law  correctly  as  to  the 
care  required  of  plaintiff. 

Defendant  concludes  its  brief  and  reply  brief  with  the  request 
that  the  Judgment  of  the  Superior  court  be  reversed.  If  we  are 
correct  in  our  conclusion  that  plaintiff  filed  in  the  office  of  the 
town  attorney  and  in  the  of  i*ice  of  the  town  clerk  a  statement  in 
viTiting  that  complied  with  the  statute,  the  request  of  defendant 
is  without  the  slightest  merit,  IVe  may  say,  however,  that  even 


Ic  33±Di«?x9  b/i^  bun  ^a3^XAw»iai«  fins  «;J"9#'x;t8  xiBsUbia  vdi 

C30  asxiJirfcf  "^o  xiolJ-iijHoc  aid:?   ©onsliWTcq  liajs  ©ruso  x^6nJ:i)io 

lliic^iiijslq  oilt  asd:^  ^fiLiii  o;^  awaeci  caw  'xo  <'itJ:;tiU3lci  orLt  \<i  ff«iron3f 

oiov-T  D.t  nelct.yas  feas  sasr  T£x»5iili'a;o  xiaxi;?  ©iota  ©si;  oi  fcoaiupea  ajsw 

oa&  ^08  oA  o^  fcsIlG'i  Sri  11  baa  ^ia.ebtoo&  Qdi 

''i,;f£ifcil>fl©1®Jb  suit  lol  0cf  fclxjoria 

♦  ,    oi;,ti/«so  iysLs  ai««  -^iBrflbio  a^iii;!-  sicaa 

o'iyxiw  !i©aMi3d'aitt0&iJ;o  laftiiw  aoe^d^  a  lo  lieiliipai  ©is©  ©fid"  ^ari;J  sui:^ 

*nGr,scf  .tjjmr  in  mini  oS  nv-axA  el  saaa  exi?  11  ,al  ^e^taxxs  leani^Xj  d'asig 

^..Drr-:iui'T  .'"ii.-,  si:0  Tinnili'io  lo  salo^^x©  sfi;}'  -^0  £iv?Qcai[ 

s  L'  — .  V.  •  I.   -  --      ■-■■■■     -    ^.-    ^.-..s;-  -i.-.   »U  £!9Xd';t®e  XIsw 

t£'-  ^   nr:'^ ;■■.'.   J5'^v^'  •^1  X'Wfcnl  sri-    lol  zevooei  ionaso  x^i&q, 

^'  -^aioisx©  sd  (tj3Xi.-f  ^saas^ivo  ariJ  moil 

c  .„_..;                   «ioa  eaj?  oc^  bs'xinp&r  sd  ai  J-nsvs 

■  ■  ■    ■  ::    iisvls  zsiol:foiJii^al  Xaiavso     v.-,--^  i.-^*   tf,--^  .  iH-r  •j-XI  ^XS 

.ll-WnlaXq  lo  b&ihspc    -■■  -r 
:rc9fX9i  0x1  j  -"'■■'  ''    ■"'"     .'      •!   •■"       -lid  eJi  aeMXactoo  ixishnsloG 

•i  siu  ,;^ii.uo  loiisquS  911;;^  lo  c?xiofli35x;t,  arf     t^     ':'■ 

J    ifj  ':.jj.iiu  -a...   r.:..  uoXll  llXcfniaXq  J£ixl;f  xtoXajjXoxioo  -ixjo  xil  jcn  '.'icc 

jsi:  #fl«m©d-iB;fa  ij  2£ieXo  CMoi  Bdi  lo  ©oi'ilo  9x1.1  xil  ban  \&a'io:j^&  awoJ- 

;^iS^;Jon0l9fj  lo  ;fa©«p9i  edi  ^^^iu^iaiB  ariJ  diln  betlqmoo  t&di  anlcMiw^ 

neve  iAiis   ^nevswon  ^t^bb  x^^^i  «'«'<     •^iioai  ^ae^xIaiXa  exiJ-  ii/odd'Xw  el 


-15- 

if  defendant  had  seen  fit  to  ask  that  the  judgment  be  reversed 
and  the  cause  remanded  for  a  ae^  trial  we  would  hare  been 
compelled,  under  the  record,  to  deny  the  request 

Defendant  has  had  a  fair  trial  and  the  judgment  of  the 
Superior  court  of  Cook  county  should  be  affirmed  and  it  is 
accordingly  so  ordered. 

JUDCSCEHT  ilFFIRilED* 

Sullivan  and  Priend^  JJ,,  concur. 


arf^  'lo  ivi    .,     „    ?fiJ-  Sua  isJtnst'  li.sl  e  »sxi  «j3r{  ia&ba9l&i.i 
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PEOPLE  OF  THE  SliTE  OP  I|,LINO|S, 
(Petitioner)       J  I        i 

De^ndant  to.  %iJ3Pr> 


JAKES  CRO\mEY,i 

(Respondent)    / 

Plaintiff  in  Srror. 


)/  ERROR  TO  CIRCUIT  COURT 
OP  COOK  COUNTY. 


312  I.A.  tiSl 


MR,  PRESIDING  JUSTICE  SCAHLAN  DSLIV2RED  THE  OPIBION  OF  THE  COURT, 
Plaintiff  in  error  was  found  guilty  of  contempt  of  court 
and  sentenced  to  pay  a  fine  of  $100,  and  he  sued  out  this  writ 
of  error  to  have  the  judgment  order  reviewed.  He  also  appealed 
from  the  judgment  order  (McLane  et  alt  ^^  Romano  et  al,  -  James 
Crowley y  Appellant.  Gen,  No,  41766)  and  the  writ  of  error  and 
the  appeal  were  consolidated  for  hearing  in  this  court.  Counsel 
for  respondent  state  that  they  were  uncertain  whether  a  contempt 
judgment  is  reviewable  toy  writ  of  error  or  toy  appeal,  and  there- 
fore they  sued  out  the  writ  of  error  and  also  appealed  from  the 
Judgment  order,  IVe  think  that  the  opinion  in  People  v.  Kotwas^ 
363  111,  336,  warrants  us  in  holding  that  a  writ  of  error  to  this 
court  to  review  the  instant  contempt  judgment  does  not  lie,  W« 
have  this  day  filed  an  opinion  upon  the  appeal  (Gen,  No,  41766), 
in  which  we  pass  upon  the  contempt  jud^ent  order  entered  against 
respondent. 

This  writ  of  error  will  toe  dismissed, 

miT  OP  ERROR  DISMISS^» 
Sullivan  and  Priend,  JJ*,  concur* 
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EDBLMAN  BROS.,   IHG.,   et  al.. 
Plaintiff  s-/i)pellefs. 


•/ 


CHARLES  BAIKOF?  et  al., 
Defendanti^Appellanti#. 


APrEAL  FROM  CIRCUIT  COURT. 


COOK  COUNTY. 


8  81 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT» 

Charles  and  Paul  Baikoff  appeal  from  an  order  adjudging 
them  and  others  guilty  of  violating  an  injunction  entered  by  the 
Circuit  court  October  16,  1936.  c>everal  other  respondents  who 
do  not  join  in  this  appeal  paid  the  fines  imposed  upon  them, 
Charles  Baikoff  was  conmiitted  to  the  county  jail  for  the  term 
of  ninety  days  and  fined  $300  and  costs.  His  brother  Paul 
received  a  sentence  of  thirty  days,  no  costs  being  assessed 
against  him. 

After  protracted  litigation  between  the  parties  the  court 
on  October  16,  1936,  entered  a  decree  perpetually  enjoining  all 
parties  to  that  proceeding,  their  officers  and  agents,  "from 
standing  upon,  using  or  occupying  the  public  sidewalks  in  front 
of  their  respective  places  of  business  on  Halsted  Street,  in  tiie 
City  of  Chicago,  or  the  public  sidewalks  adjacent,  adjoining  or 
contiguous  thereto,  for  the  purpose  of  selling  or  seeking  to  sell 
articles  of  merchandise  to  pedestrians  or  passersby,  or  in  asking 
for  or  soliciting  trade,  custom  or  patronage  of  any  pedestrian  or 
passersby  using  the  aforesaid  public  sidewalk,  and  from  making, 
causing,  permitting  or  allowing  to  be  made  upon  the  said  Halsted 
Street,  where  the  said  parties,  or  any  or  either  of  them  are 
engaged  in  business,  or  in  such  close  proximity  thereto  as  to  be 
distinctly  audible  upon  such  public  street,  any  noise  of  any  kind 
by  crying,  calling  or  shouting,  for  the  purpose  of  advertising  any 
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goods,  wares  or  merchandise,  or  of  attracting  attention  or  in- 
viting the  patronage  of  any  person  to  any  of  the  businesses 
operated  by  the  parties  hereto,  or  any  or  either  of  them,  and 
from  interfering  with  or  impeding  any  pedestrian  or  passerby 
upon  the  public  sidewalk  in  front  of  the  place  of  business  of 
the  parties  hereto  or  any  or  either  of  them,  or  the  public  side- 
walk adjacent,  adjoining  or  contiguous  thereto; , ,,»" 

Although  Paul  Baikoff,  one  of  the  respondents  herein,  was 
not  specifically  named  in  the  decree,  he  was  included  therein  and 
bound  by  the  provisions  thereof  as  an  employee,  servant,  agent  or 
clerk  of  Charles  Baikoff,  by  whoa  he  was  employed  and  who  was 
specifically  named  therein.  Moreover,  Paul  Baikoff  admittedly 
had  full  knowledge  of  the  proceedings  and  of  the  provisions  con- 
tained in  the  decree,  since  he  testified  that  he  "knew  this  in- 
-line tion  that  was  issued  in  this  proceeding  of  Edelman  versus 
Baikoff,"  and  admitted   familiarity  with  the  specifications 
for  the  petition  for  contempt  against  him  growing  out  of  that 
proceeding. 

After  entry  of  the  decree  in  1938  a  petition  was  filed  on 
behalf  of  complainants  alleging  violations  of  the  injunction  by 
the  BaikoffiS  and  others,  pursuant  to  which  an  order  was  entered 
May  27,  1938,  finding  that  the  Balkoffs  had  admitted  violation 
of  the  injunction,  June  l6  of  that  year  another  petition  was 
filed  against  the  Baikoff s  and  others  reciting  the  history  of 
the  litigation  to  that  date  and  alleging  subsequent  violations 
of  the  injunction.  After  extended  hearings  on  the  latter  petition 
an  order  for  commitment  and  fine  was  entered  "ovember  2,  1938» 
against  Paul  and  Charles  Baikoff  for  wilful  violation  of  the  in- 
junction. After  entry  of  the  order  an  oral  motion  to  vacate  tlie 
sentences  and  fines  therein  imposed  was  made  by  respondents  and 
continued  from  time  to  time.  It  remained  pending  until  the  entry 
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-xioo  iaol'dlvQiq^  &iJi  lo  £;£t3  asnxbs&ooiq  oiiJ   lo  93i:>eIwoxi2[  Xljul  fcjsii 

-<iX  exfW  wofi5l"   Bd  ;f&d;^  feoilirfRsci   ail  sonlB   ^eo-xstl)  odi  nl  bi*ai&i 

aaai&v  oBielsbS  lo  snlbssooiq  aldd'  ni  bsji/ssi;  esw  Jiad^J  floWoru/t 

euftoxtfloxlloeqa  srlJ-  liil^:  ^iiriBlIliasl    ,. i)e»l;tjtoC).e  bn^j  '\ll03ilBC 

SMi:t  lo  ;tx;o  s^iwcss  jcM  d'anJt.^Sij  cJ-qcisjjaoo  -iol  noiilcfsq  exi^  10I 

.3nio©90oiq 

no  DC'li-  ?,*5>;  aoiJxJv.q  .g  •■Jcsi-  i-i-^'  ■■:-Ji03£)  srid-  lo  \'T^a©  tso'" 

^«f^iIoJ:^oaAft^i  mi  lo  axioi^ttdoiv  arfJtaoIXo  udTLsnitilqaioo  lo  llinlod 

BeiDdTift  aev/  T^faio  xi^  rioxrlvv  oj'  cJ-n.-iUs irq  ^a'lsrtJo  Ms,  sllojfXae  sxjcf 

aoI:JsIoiv  i'sJcfijKfofi  bmi  Bllo^lao  od:}  cTfvcCJ  ^xiXbnil   «8c<?X  t^S  Xfi-'" 

aijw  KoJ::J-J:;^oq  ladtotfis  lasx  j-nriJ   lo  ol  9Xi;;I.     ,tioi.iom>Uil  edi  lo 

lo  -vjTcojaJtn  '31^  s«-t^-i^3<''x  870f.(;fo  baii  allo:;^l^H  Sfij  i&aL&^&  JbsXll 

eao2:^BXo-lv  ^fisxmpadifG  ^nisaXXa  imz  e:^i^b  is^i  oi  «ol:fs|iWlI  9x1^- 

aolilioq  i&6iBl  o.iJ  ao  aamxaexi  fieJbnsjtxs  i©;HA     .noiJoruftni  eri^  lo 

iQi^l  <S  T:©cltei-c'Vo;i.  fc9'i9;i-n©  a^w  bhU  fects  JitwaiJiLiiimoo  lol  i-sbio  iiii 

HLk  9ii:t  lo  iioX:t;?Iolv  Xi/lXlw  10I  llo^Ltfifl  aeXiBrfO  fc/Lo  iJ^/iil  ^tanXssB 

ci;.J   s«dao£V  ocf  noJt;toic  Xsio  £tjs  lafj'io  Biii   lo  ^jictnra  ie3i;.     .noXioxiL't 

baa  adriifcfcnoqa©r  x^f  9l>eci  sbv/  bsaoqaii:  nX^iexW  ascxiXl  bn^s  300ne;tni5a 

':/s.^--       di  XX«triX/  '^cXfcxieq  b«£si3K©i  JI     .amiJ   oc^   ftflU::;^  ffloil  bBtmtiaoo 


-> 

©f  the  order  from  which  this  appeal  is  prosecuted,  at  ?ifhich  time 
it  was  vacated  by  specific  provision  in  the  order  of  March  18, 
1940. 

In  December,  1939»  further  contempt  proceedings  were 
instituted  by  petition  alleging  the  entry  of  the  original  in- 
junction, knowledge  thereof  by  all  the  respondents  ajod   setting 
forth  facts  constituting  wilful  violation  thereof  by  them  and 
others  and  praying  that  respondents  be  adjudged  in  contempt  of 
court  for  violation  of  the  injunctional  decree.  After  respond- 
ents had  filed  answers  denying  the  charges  made  again&t  them^ 
the  matter  was  referred  to  a  master,  who,  after  extended  hearings, 
disclosed  by  a  record  of  ne&rly  400  pages,  recoiomended  that  the 
Baikoffs  and  others  be  held  in  contempt  and  punished  accordingly. 

As  ground  for  reversal  it  is  first  urged  that  the  court 
erred  in  entertaining  the  petition  for  writ  of  attachment. 
Respondents'  counsel  challenges  the  jurisdiction  of  the  court 
to  enter  the  orders  appealed  from  on  the  ground  that  the  petition, 
by  means  of  which  these  proceedings  were  initiated,  purported  to 
be  brought  by  a  person  or  entity  not  licensed  to  practice  before 
the  bar,  rather  tjian  by  an  attorney  at  law.  Although  it  i£  tria© 
that  the  petition  purports  to  be  brought  bj  a  corporate  complainant, 
it  Wiis  in  fact  presentea  and  filed  on  behalf  of  the  corporation  by 
duly  licensed  counsel,  whose  appearance  tiircu^hout  th&  proceed- 
ings is  evident  from  the  man?'  orders  entered  upon  motion  made  by 
counsel  for  complainants.  Moreover,  the  jurisdiction  of  the  court 
w&L-  never  questioned  in  the  court  below  by  demurrer,  motion  t© 
strike  or  otherwise  and  respondents,  by  filing  their  answers  and 
submitting  themselves  to  the  jurisdiction  ©f  the  court,  cannot  now 
be  heard  to  challenge  the  same,  (Autenrith  v.  Wilder.  155  Ill» 
App,  5^5f   5481  People  ex  rel.  Rusch  v-  Schwartz.  284  111,  App, 
38,  43.) 


0B2d-  aoJiriw  ta  ^J&9;fjar»»BO'iq  zi.  Iceqqs  Rlri^  fi'oljdw  scot:!  lebio  9ti&  lo 

-ni  liuilfil'io  oxtd   to  -^cidTis  9fl;t  aaJissILs  aoJtiWaq  %(i  bs^wd'JtJ'enJ: 

briG  m>tii  xd  lis&j.Qdt  aQi;}-zlolv  lulXiw  ^filSuiUaaQ^  aioe'l  rilno'l 

-iifloqse'i  'i&Sli     .ss^sieb  X)6ao±d'&mi{;ul  oriJ^  lo  tiotisLol'v  io1  Sitsoo 

8d^  ^iBxi;t  jbsfjQOfiifaos©"!  ^aegjaq  OCj^  lex's*©/!  lo  bioofti  s  xd  bsaoXoalb 
.XXaol^^ioooa  fa©ii8Xci;;t|  futs  ^Joffteiaoo  rfl  blQd  sd  eieii^^o  hac  allojiisfi 
iiUQV  &£U  :iiiili  iisguj  ;ta'3ll  aX  ^tj;  X»a^©v©'x  *£ol  fcnuoia  aA 

,jTiecitlOfi;td..v  lo  ilTSf  lol  iiOlSiJB^i  arid"  sfiinieiied'iis  nX  Ij^oiio 
^ti/jos)  ai-iJ"  lo  ixoid"9ii>aX^ji^  ariJ   2d*giifeiX««}0  Lnzauoo  '  a^iis&noqaoH 

oi  bsi^-ioq'if^  ti)£jJoi^lnX  e>^»w  asflxI)i'9ooiq  sesiU  rioXtiw  lo  aiiasiH  ^^ 
©lolscf  ©eJUojaiq  ocT  i>»axioolI  J-qc  y^tJrte  'xo  flos-x&q  a  x<^  iriswoid  ed 

^:tai&8.1i\l4$\Ot>  3^£ioqiO£>  fcS  ^d  Jiiji»JiO'i<i  atf  o:;f  djioq'iwq  aoxctiJ'eq  af!;J  :}atii 

■^Q  asfXJHS'iioqnoo  add   lo  llj&iiscf  no  bsXXl  Lisa  iisd'xi62a.iq  io^jl  ni  ajy^r.  ^Jt 

-i>©e:toiq   aftv"  uOwlB^^^i'^  »Atwi*«kiq9  sttoti*   ^leafexryo  b&uiwoll  \lssb 

X^  ©ijam  noX»toi3  soqjtf  I>oi©;fiia  «i:*i«ii&io  '^liSfis  atiJ  Boil  c^iiefiiva  si  ago! 

cfiijoo  ijd:i  1©  .nQiS-oibaiawi  i&ii\J   ^ift'VO'iioM     .  aoii^ilaXqiiJoo  'xcl  Xesiii/oo 

o;;f  hoXjom.  ^leitrLWiaeb  'jcf  v/ol«d  cJiwot;  ®rfJ^  al  banoxJa&r/p  iev©ii  saw 

bfus  aaavreiiij  ■aiaild'  guXXXl  \ci   ^eJ^asitfioqaa'i  bsta  eat<niBdifo  lo  ejLliJ'e 

•XXI  (J^X   ,i;?fcXi^'   .v  <UX-.ji!t-vjr.- )     .awBE  9xi^  »S£t0iX^io  oJ^  Msari  ©cf 
.qqA  .XXX  ^S   ^MaggiJail^y  .lgiPfi£LL.*Xeg^g:,elqo»5      {B^   ^^^^^   *qqA 


Another  ground  urged  for  reversal  is  that  the  collection 
by  the  master  of  his  fees  before  roliiig  on  the  objections  to  his 
report  rendered  the  proceedings  invalid  and  contrary  to  public 
policy,  .;ith  respect  to  this  contention  the  i'ocord  discloses 
that,  at  the  close  of  the  hG&.rlng  before  the  m&ster  on  January 
3,  194-0,  it  was  agreed  by  all  the  parties  thereto,  in  the  presence 
of  their  coonsal,  th&t  each  complainant,  as  well  as  th©  respondents, 
would  deposit  a  cert&in  amount  vilth  the  laaster  on  account  of  fees 
already  accrued  for  taMng  and  reporting  the  evidence,  and  the 
record  shows  that  th©  aaounts  agreed  upon  were  paid  by  the  respond- 
ents before  complainant  Edelman  liad  advanced  his  share.  Moreover, 
the  contention  made  cannot  be  seriously  entertained  because  do 
objection  with  reapect  to  tlie  collection  by  the  master  of  a  portion 
of  his  fees  prior  to  the  filing  of  his  report  was  macie  either  orally 
or  in  v.Titing  before  th©  master  and  no  exception  was  raised  or 
argued  before  the  chancellor  who  considered  the  report  at  length, 
i'he  laviT  is  too  well  established  to  require  the  citation  of  author- 
ities that  objections  and  exceptions,  not  raised  before  the  trial 
court,  will  not  be  heard  for  the  first  time  on  appeal, 

The  remaining  ground  urged  for  reversal  is  that  the  find- 
ings of  the  master  are  contrai-y  to  the  evidence.  Respondents* 
couusel  devotes  only  two  pages  in  his  brief  to  this  point  and  does 
not  discuss  in  detail  aiiy  of  tiie  evidence  adduced  by  complainants. 
The  record  shows  that,  in  addition  to  the  testimony  of  eyewitnesses 
set  forth  in  detail  in  an  abstractof  record  of  100  pages,  complain- 
ants produced  motion  picture  films  to  corroborate  the  oral  testi- 
mony. These  pictures  were  taken  at  Gdelman's  direction  tj  a  quali- 
fied operator  and  developed  under  the  direction  of  the  assistant 
n^anager  of  the  Cine  Processing  Department  of  the  Eastman  Kodak 
Company,  both  of  whom  testified  at  the  hearing  before  the  master 
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as  to  the  manner  in  which  the  pictures  were  taken,  the  dates  and 
other  necessary  qualifying  data  to  make  them  acunlssible  in  evi- 
dence. The  uaster  certified  that  the  proper  foundation  was  laid 
for  the  introduction  of  the  films;  that  each  scene  is  contained 
in  a  separate  frame  in  the  film  which  was  uoirmally  projected  at 
the  scjae  tempo  on  a  screen;  and  that  the  legal  rules  pertaining 
to  the  adnissibility  of  a  iaiotion  picture  reel  in  evidence  are  no 
different  from  t3rte  rules  pertaining  to  the  introduction  of  any 
other  photograph.  Rather  than  te  point  out  wherein  the  evidence 
is  lacking  upon  v<hich  the  master  predicated  his  finalngs  and 
pursuant  to  which  the  coui't  entered  the  decree  of  contempt, 
respondents  attempt  to  excuse  their  violation  of  the  injunction 
on  the  ground  that  competition  of  other  "establislriaents"  rendered 
it  necessary  for  them  to  violate  the  injunction  in  order  i<o  survive; 
but  they  cannot  be  relie?ed  from  tiie  obligation  of  complying  with 
the  decree  of  the  court  of  October  16,  193^>  on   the  ground  that  it 
was  violated  by  others,  i'he  master  heard  the  evidence  at  length 
and  was  in  a  position  to  judge  of  the  credibility  of  witnesses  for 
the  respective  parties.  From  an  examination  of  the  abstract  we 
are  convinced  that  the  record  abundantly  sustains  his  findings* 
i^e  are  of  opinion  that  the  court  had  no  alternative  except  to  find 
respondents  guilty  of  contest t  and  the  sentence  and  fines  imposed 
upon  them  should  accordingly  be  affirmed •  It  is  so  ordered, 

JUDQMEirr  AFFIBMSD« 
Scanlan,  P.  J«,  and  oullivan,  J«,  concur « 


-Jfe79  til  eldl&^i:  j^tX^llMSip  '^•i>^aa»o«>«  asilj^o 

b&aleJiiOO  ax  i?xi  ;3ialil  «i:»j    1o  aolJOiJbo'i:iiil  axlcf  lOl 

J's  &&^s9^o'iq  xllimUMi  ..  .'•a.  iUCll  euiit  nl  small  Qiniaq^a  a  jai: 

jfijiisi-.^jvi'  i©X  eyUo  His   ino»i£d  a  no  oq«i»J'  aai.(:;a  sitf 

&0^el?xi9-i  "sjixeaaiGlIcfs^a©"  aeslj^o  lo  iiox:M;^sqffioo  5&fiJ  boi/ois  ©fit  no 

;»vivi  ^jil  8jlJ  d;faXolv  oj  iasiid-  i©l  x7Ase©0Qii  ii. 

d:it-/  gnjt-^iqfiioo   to  fiolJBgxXcio  sxU  ctoal  baveilei  9cf  Joxaiso  Tpsrl^  d^jjcf 

:?!  ;ti}ilt  faiDsiO'^a  eilj  ito  ^^^X  ^dX  iwdoJoO  lo  d^xKoo  siti   lo  ©si08£)  exlj- 

rii'SiieX  :t^  oocsoxve  ado   i>nae(i  -isd-ssin  a'         .       iid'O  xcf  ijad'aXoiv  b«w 

lol  aeaaexK  jlli  1«  ^Mr{;  oJ-  aoJLilBoq  &  at  asw  bflB 

9vsf  J'ofl'xcti'a.i  oilj   lo  noid^iiaiaisxs  a&  tio         ,      ;.j"-i«q  ©viJofeqaai  odi 

♦83iixi>al'}  exii  afilacfauE  %X^JxaJoiu/cfj5  biooe'i  ejlJ  jjsilJ^  baonXvHoo  sis 

ball  o;:^  ;tqeoz9  av±d-;ani9;}'Xj3  oc  Jbjsii  tniroo  tisfct  ;3-Bd;t  fioxnXqo  'lo  e'i«  afif 

beBoqaii  e&«£Xl  hti&  ©oxcsin.  : xib  JqesJ-floo  lo  ^j^XJj^  sdfiiot-ffoqsen: 

♦be^sfcio  oa  ei  JI     ♦bpir-iillji  9<;f  XXaf^lI^io;  ou  cX^'o/ia  cssrld'  noqu 


41589 


PEOPLE  OF  Tim  STATE  ^F  ILLINOI%^'' 
upon  the  relation  o^  EOmm  ^*' 
BOENDER,  I  /^.-•"     I  t 

flaint^ff-Ap|ella4t^ 


APPEAL  FROM  CIRCUIT 
COURT,  COOK  COUNTY. 


WILLIAM  P.  fROPPER,  Sup4?visor  I 
and  ex  officio  overseer  of  the 
Poor  of  the  lown  of  Thornton, 

Defendant-Appellee , 

MR,  JUSTICE  FRIEND  DELIVERED  TliS  OPINION  OF  Tffi]  COURT. 

The  People  of  the  State  of  Illinois,  upon  the  relation 
of  Howard  A.  Boender,  appeal  from  a  judgment  of  the  Circuit 
court  dismissing  their  complaint,  and  seeking  a  v.Tit  of 
mandamur-  to  compel  William  F.  Propper,  Supervisor  and  ex 
officio  .overseer  of  the  Poor  of  The  Town  of  Thornton,  to 
submit  to  the  Town  Board  of  Auditors  of  Thornton  Township  all 
claims  against  the  township  in  connection  with  the  relief 
administration. 

The  petition  for  mandamus,  a  length7  document,  alleged 
that  Boender  was  a  taxpayer  of  the  Town  of  Xhornton,  that  chap- 
ters 139  and  107  of  the  Illinois  Revised  Statutes  1939,  from 
which  plaintiff  quoted  some  sixteen  sections,  required  defendant, 
as  Supervisor  and  ex  officio  Overseer  of  the  Poor,  to  lay  before 
the  Town  Board  of  auditors  all  claims  against  the  township,  on 
whatever  account,  at  or  before  each  of  the  several  semimonthly 
meetings  of  the  Board  of  Auditors  of  Thornton  Township;  and  the 
petition  prayed  that  defendant  be  compelled  to  follow  the  pro- 
cedure prescribed  toy  the  statute  in  auditing  and  paying  claims 
against  the  relief  account,  as  set  forth  in  the  statutes  and  as 
directed  by  the  electors  of  the  tovmship  pursujmt  to  a  resolution 
calling  them  into  session  semimonthly  for  that  purpose.  The 

petition  further  alleged  that  the  Township  of  Thornton  is  required 
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»thijoo  .  sio  set  aaiiavijsa  (maisr?  aoiism*  ^hm 

noxd'3lf>'r  '^'i  V  ^alonilll  lo  a^adfi  arid-  lo  6lqo©i  ariT 

lo  cH-i ,-  r,  sniuisea  hnB  ^JuiisI quo c  ^isiid'  s^laalmall)  ;tiuoo 

;:c   ill.;  lucivt^rfi.c    ,i9qqoi^  ,'?  Biutlll^  Isqfiioo  o^   ajiOi^I^nisii: 

oo"   ^nooH'. .  r-ToT  9iiT  lo  loosl  oili   lo  loeaiovQj  oxoillo 

IIb  qhizsmol  noJTri  .  3iojii)uA  lo  bieoS  m3"oT  siij-  oJ  d-iindua 

1g1Isi[  ©rid-  ditr  nolcfoennoo  jhI  qlx^anvjod'  9fs:f  ^aiiiBge  ecixalo 

-q^cio  isd:}   ^ao^a^odl  lo  awoT  ©lii  lo  lOAjsqxsJ  a  a«w  'i^baecn  imii 
cio'il  ^C'c^'-t  aocfxfoi;^.::  oealveH  eIqiixIII  9iW  lo  VOI  fxoB  ^tX  ei9;t 

9iol9tf  -^c^il         ^  ._    ijsaiavO  oIdZIIo  xq  hnz  loaxvisqx/fe  cb 

no   ^qJtfiaiWJOJ   oxict  daiilsaa  aiur-srr)    ric  aio;fi£>ii-.  lo  ti&oE  «woT  srii 
^Xflonoaijcse  Xsiav^a  ©ii^  lo  ...  ..     -lol-c  't.-,    .-^5   ^j-ffuooca  levad-sriw 

ad;J  bcLs   {qlriexTfloT  rtod-nioilT  lo  sio;tiJbj:j  .     ..  ..  ..iOfi  9fl^  lo  egnlctoeffl 

-oiq  ftri^  v!-olIo'l  Oct  DsXIsqffioo  acf  crnsfcnslsb  ^jtjxi:*'  bs^Briq  noic^lJ-sq 

c/KisIo  3oirs:i5<i  fcflB  snWlfijUis  nl  p^iaS&jz  odi  \ti  be<SlioBeiq  erujbeo 

es  bus  a&i^jj^sc^s  exfj^  ai  ri;J'nol  cfea  etj  ^ctm/oooa  lelX&i  etii  d^anlssB 

noi^uloefti  s  o;t  cfnisue-ufq  qlxfanwoct   ©rlj  lo  eioioela  edi  xd  beioBilb 

ed'H     .eaoqiL'q  ttj'r   --  -Irid-noisLTi^a  noxaeee  oJnl  aoiii  i^llla:) 

jeiixipsrr  aX  noJanoiiT  lo  c^jj-na^io'i  Qdi  iadi  bB^olla  uatlctiJJl  nol^Weq 


ma- 
under the  law  and  does,  in  fact,  sustain  its  poor,  and  that  the 
funds  which  are  allocated  to  the  township  through  the  channel  of 
the  Illinois  Emergency  Relief  Commission  are  in  aid  of  and 
supplemental  to  the  funds  of  the  township  as  the  local  govern- 
mental xxnit  for  the  discharge  of  the  townsliip's  duty  to  sustain 
its  own  poor.  It  is  not  claimed  in  the  petition  that  defendant 
misappropriated  ©r  misapplied  any  money  or  that  he  did  not  keep 
proper  accounts;  neither  is  it  denied  that  he  refused  to  permit 
interested  persons  to  inspect  his  books  or  that  he  had  in  his 
possession  any  money  belonging  to  the  town.  The  petition  merely 
alleged  that  Propper  had  failed  and  refused  to  comply  v/ith  section 
126,  chapter  I39  of  the  Illinois  devised  States  1939  Cp.  3144) 
"in  having  paid  out  money  on  all  relief  claims  without  presenta- 
tion of  a  certificate  of  the  Town  Clerk,  made  after  audit,  and 
countersigned  by  the  Supervisor,"  No  instances  in  irtiich  he  had 
made  such  payment  are  alleged.  In  fact,  the  chief  complaint  of 
the  relator  appears  to  be  that  Propper  refused  to  submit  hl« 
accounts  for  audit  to  the  Town  Board  of  Auditors  twice  a  month. 

To  the  petition  for  aiandamus,  defendant  filed  an  ansv/er 
demanding  strict  proof  as  to  Boender's  citizenship  and  status 
as  a  taxpayer;  he  averred  that  the  town  did  not  support  its  poor; 
that  he  tiad  made  annual  reports  to  the  Town  Board  of  .auditors 
but  not  semimonthly  reports;  that  he  was  governed  by  the  regu- 
lations of  the  Illinois  Emergency  Relief  Commission  and  that  the 
commission  audited  Ills  accounts. 

Plaintiff's  replication  alleged  that  Thornton  Township  does, 
under  the  law,  sustain  its  own  poor  and  denied  that  relief  accounts 
had  at  any  time  been  presented  to  the  Town  Board  of  Auditors. 

When  tlie  matter  came  up  for  hearing,  the  court  inquired 
whether  there  were  any  controverted  questions  of  fact,  and  plalii- 
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tiff's  counsel  replied  that  "I  really  don't  believe  so,  judge. 
If  your  Honor  would  look  over  the  complaint  and  the  answer  I 
don't  believe  there  will  be  any  questions  of  fact."  V^e  may 
therefore  take  this  as  a  concession  by  plaintiff  tliat  the  facts 
averred  in  defendant's  ansv/er  could  not  be  controverted. 

From  the  record  it  appears  that  the  only  evidence  adduced 
upon  the  hearing  ./as  scant  testimony  of  Boender  to  the  effect 
that  he  was  an  Illinois  citizen,  that  he  had  resided  in  Thornton 
Township  for  some  eighteen  or  nineteen  years,  and  that  he  was 
the  owner  of  property  and  iiad  been  paying  taxes  on  it,  without 
stating  where  the  property  was  located* 

Plaintiff  has  utterly  disregarded  the  rules  of  this  court 
by  omitting  from  his  brief  any  concise  statement  of  fact  upon 
which  the  controversy  is  predicated  but,  from  defendant's  brief, 
we  find  &  recital  of  the  circumstances  essential  to  a  determination 
of  the  issues  Involved,  It  appears  that  defendant  is  Supervisor 
and  ex  officio  Overseer  of  the  Poor  of  the  Township  of  Thornton 
in  Cook  County,  Illinois,  The  Board  of  Auditors  of  the  town  con- 
sists of  the  Supervisor,  the  Clerk  and  five  Justices  of  the  Peace, 
Bach  of  the  members  of  the  board  receives  $10  for  each  meeting  of 
the  board.  Pursuant  to  resolution  the  board  meets  semimonthly » 
Propper  duly  filed  his  reports  to  the  Board  of  Town  iiuditors  for 
the  years  1938,  1939  and  1940  at  the  regular  annual  meetings  of 
the  board.  The  report  which  he  submitted  in  1938  Wcts  duly  approved 
and  the  certificate  of  approval  was  signed  by  the  Town  Clerk  and  the 
five  Justices  of  the  Peace  composing  the  board,  three  of  whom  were 
the  attorneys  appearing  in  this  case  as  counsel  for  petitioner^ 
The  Board  of  Auditors  refused  to  audit  the  reports  filed  by  the 
defendant  for  the  years  I939  and  1940,  but  ordered  them  filed 
without  making  any  specific  objections  thereto,         ' 

It  further  appears  that  the  Town  of  Thornton  does  not  support 
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its  own  poor.  It  makes  a  tax  levy  of  30  cents  for  $100  assessed 
valuation  on  taxable  property  for  the  care  and  support  of  the 
poor  of  the  township  in  order  to  qualify  for  aid  from  the  State 
of  Illinois  through  the  Emergency  Relief  Coimnlsslon,  but  the 

proceeds  thus  realized  by  tax  levy  are  Insufficient  and  most 

are 
of  the  funds  necessary  for  pauper  relief^ allocated  by  the  state 

through  the  Illinois  Emergency  Relief  CoBimlsslon,  Defendant  has 
complied  with  all  rules  and  regulations  of  the  eommission  and 
with  the  law  providing  for  the  proper  keeping  of  becks  of  account 
showing  receipts  and  expenditures  of  all  moneys  which  came  into 
his  hands  by  virtue  of  his  office  as  Supervisor ♦  His  accounts 
as  Orerseer  of  the  Poor  have  been  audited  by  the  commission  from 
July  11,  1936.  Although  he  furnished  boind  as  Supervisor  in 
accordance  with  article  XI,  chapter  139#  Illinois  Revised  Statutes 
1939  Cp»  314-1),  he  did  not  give  a  bond  referred  to  in  section  18 
of  chapter  I07  of  the  Revised  Statutes  I939  (p.  2384),  known  as 
the  Pauper  Act* 

It  appears  that  for  almost  fifty  years  it  was  deemed  suffi- 
cient that  the  Board  of  Town  Auditors  should  audit  accounts  twice 
a  year.  However,  in  1938  the  electors  of  the  township  adopted  a 
resolution  ordering  defendant  to  submit  all  accounts  and  claims 
to  the  Board  of  Auditors  semimonthly,  as  directed  by  a  majority 
of  the  board.  Following  the  adoption  of  this  resolution,  a  tax- 
payer obtained  a  decree  in  the  Circuit  court  by  which  the  resolu- 
tion was  declared  void.  The  Town  B4ard  of  Auditors  was  enjoined 
from  enforcing  it  and  the  board  appealed  to  this  court,  vniile 
the  case  was  here  pending,  the  board  in  April,  1939,  at  its  annual 
meeting,  repealed  the  resolution,  whereupon,  on  defendant's  motion, 
we  dismissed  the  appeal  as  Involving  a  moot  question.  At  the 
next  annual  town  meeting  in  April,  I940,  a  similar  resolution 
was  re-enacted,  and  the  three  counsel  who  acted  for  plaintiff 
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upon  the  hearing  of  the  mandamus  proceeding  constituted  a  majority 
of  the  Board  of  Town  Auditors  and  were,  therefore,  boxind  by  the 
injunction.  It  was  then  that  Boender,  alleging  that  he  was  a  tax- 
payer and  relator  in  this  case,  sought  by  this  petition  to  enforce 
the  resolution  of  April,  194-0,  which  was  in  effect  the  same  as 
the  resolution  of  -pril,  1933,  that  was  declared  void  in  the 
Circuit  court  decree.  The  trial  court,  aware  of  these  circunw 
stances,  was  evidently  of  opinion  that  the  majority  of  the  Board 
of  Auditors  sought  by  this  proceeding  to  circumvent  the  injunction 
of  the  Circuit  court  by  prosecuting  this  case  through  relator,  and 
swept  aside  the  technical  considerations  presented  in  dismissing 
the  petition. 

The  important  circumstance  underlying  this  proceeding  is 
that  each  of  the  members  of  the  board  receives  $10  for  each  meeting 
of  the  board  and  the  court,  recognizing  this  device,  indicated  in 
his  opinion  dismissing  the  petition  that  one  audit  of  the  disbursing 
agent  was  sufficient  and  that  the  township  ought  not  to  be  burdened 
with  the  possible  expense  of  some  $1,^00  to  $2,000  a  month,  in- 
cluding clerk's  costs,  where  the  administration  of  emergency  relief 
was  involved,  "because  no  substantial  benefit  could  accrue  to  the 
township  if  the  defendant's  accounts  were  audited  by  the  Board  of 
Auditors  twice  a  month,  as  well  as  by  the  Emergency  Relief 
Coismission*'* 

It  is  a  well  settled  rule  in  this  state  that  the  writ  of 
mandamus  is  not  a  writ  of  absolute  right,  but  is  a  writ  to  be 
granted  or  withheld  in  the  exercise  of  a  sound  discretion  in  view 
of  ail  the  circumstances,  iPeople  v.  vieboldtf  133  111.  App.  200 
(aff «d,  233  Illo  572);  People  ex  rel,  Beardsley  v«  City  of  flock 
Island^  215  Ill#  4-88}  People  ex  rel,  Stettauer  v.  Olsen^  215  HI* 
620,  In  view  of  this  well  settled  doctrine,  we  think  it  unnecessary 
to  discuss  the  various  propositions  of  law  argued  in  plaintiff's 
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brief  pertaining  to  the  construction  of  the  numerous  sections  of 
statutes  cited.  In  any  event,  a  statute  should  not  he  miscon- 
strued so  as  to  produce  the  result  sought  by  plaintiff  or  to 
produce  absurd  consequences  and  injustice.  People  for  use  of 
Saime  Com^Y   v.  ^^j,lftff?>  29I  111,  465j  Louisville  &   Mashville 
Railroad  Co^  v.  Industrial  Board.  282  111.  I36.  Ihe  important 
consideration  is  that  the  audits  of  defendant's  accounts  hare 
been  systematically  made  by  the  Emergency  Relief  Commission  ©r 
by  the  iiuditor  of  Public  ccounts,  with  the  result  tliat  the  state 
officials  have  assured  themselves  that  defendant's  accounts  are 
being  properly  kept  and  that  his  expenditures  were  made  in 
accordance  with  his  duty  under  the  law.  Under  the  well  estab- 
lished rule,  the  trial  court  was  justified  in  exercising  his 
sound  discretion  in  denying  the  petition  for  vvrlt  of  mandamus. 

Therefore,  the  judgment  of  the  Circuit  court  should  be 
affirmed  and  it  is  so  ordered, 

JUDGMENT  AFFIRMED, 

Scanlan,  ?,  J,,  and  Sullivan,  J,,  concur. 
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SUNBEAM  HEATING  COMPANY,  INC., 
Plaintiff, 

EDWARD  W,   and/MARY  C,  Ciyj«Bt&S 
and  GEORGE  ,41®  AJ^IE  TOpS  et  al,, 
I  Def^dants, 

I  / 


X  /i  X«Att  o  o 


ALBERT  E,   L|KE, 


/ 


Petition^*, 


en% 

Appellees, 


>PEAL  FROM 
C^RCOIT  GOORI, 
ioOK  COUKI£» 


APPEAL  OF  ALBEaiT  E«  LAKE  and 
GEORGE  and  AIINIE  TOMES, 

i^ppellants  •      ) 

MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINIOSi  OP  THE  COURT* 

On  August  29,  1932,  Sunbeam  Heating  Company,  Inc.  (herein- 
after referred  to  as  plaintiff)  filed  a  bill  to  foreclose  a 
mechanic's  lien  against  the  property  known  as  55  West  Burton 
Place,  Chicago,  for  the  installation  of  a  furn8.ce  costing  $412, 
on  which  $120  had  been  paid  on  account.  The  furnace  was  ordered 
by  Edward  W.  Chambers  and  wife,  parties  in  possession.  Title  to 
the  property  was  in  George  Tomes  and  Annie  Tomes,  his  wife,  who 
had,  April  17,  1924,  executed  a  trust  deed  to  the  Chicago  Title  & 
Trust  Company,  which  was  thereafter  duly  recorded.  Albert  E. 
Lake  was  the  owner  of  the  notes  secured  by  the  aforesaid  trust 
deed.  The  complaint  to  foreclose  the  mechanic's  lien  made  thB 
holders  of  the  notes  parties  defendant  as  unknown  ov;ners  or 
holders  and  there  was  attached  to  the  complaint  an  affidavit  that 
the  owners  and  holders  of  the  notes  Y,«re  sued  as  "unknuv.-n  owners," 
that  their  names  were  unknown  to  plaintiff,  and  "that  upon  diligent 

inquiry  their  names  cannot  ***  be  ascertained,"  Summons  issued 
August  29,  1932,  directed  to  George  and  Annie  Tomes,  Edward  W. 
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and  Mary  C.  Chambers,  Margaret  Gullinan,  Caicago  Title  &  Trust 
Company  as  trustee,  and  the  "uniaiowa  owners,"  Margaret  Gullinan 
and  the  Chambers  could  not  be  found  within  the  jurisdiction.  The 
sheriff's  return,  dated  September  1,  1932>  stated  that  he  had 
served  suiiimons  on  Chicago  Title  &  Trust  Company  by  delivering 
a  copy  thereof  to  Holman  D,  Pettibone,  its  president,  August  31, 
1932;  and  that  he  had  also  served  the  defendants  George  and 
Annie  Tomes  by  leaving  a  copy  of  the  writ  for  each  of  them  at 
their  usual  place  of  abode  with  M,  Grandholm  (maid),  a  member 
of  their  family,  a  person  of  the  age  of  ten  years  and  upward, 
at  the  same  time  informing  her  of  the  contents  thereof, 

March  19,  1937,  an  affidavit  for  publication  was  filed  by 
one  of  the  solicitors  for  plaintiff,  which  is  not  questioned  as 
to  its  validity  and  compliance  with  the  statute.  Thereafter, 
April  6,  1937,  the  Law  Bulletin  Publishing  Company  filed  a  certifi- 
cate of  publication  stating  that  the  requisite  affidavit  for  pub- 
lication having  been  made,  there  was  published  three  times  in  its 
Law  Bulletin,  once  in  each  week  for  three  successive  weeks,  be- 
ginning March  20,  1937,  and  ending  April  3,  1937,  printed  notice 
to  Bdward  W,  Chambers,  Mary  C«  Chambers,  Margaret  Gullinan  and 
"unknown  owners,"  stating  the  title,  number  of  the  cause,  and 
description  of  the  property,  directing  them  that  unless  they  filed 
their  answers  in  said  suit  or  otherwise  made  appearance  therein  on 
or  before  the  third  Monday  of  April,  1937,  being  the  19th  day  of 
that  month,  default  may  be  had  against  them  thereafter  and  a  decree 
entered  in  accordance  with  the  prayer  of  the  complaint* 

August  12,  1937,  an  order  of  default  was  entered  against 
Margaret  Gullinan,  the  Chambers  and  "unknown  owners,"  all  of  whom 
had  been  served  by  publication.  On  the  same  date  default  was  like- 
wise entered  against  George  and  Annie  Tomes,  and  Chicago  Title  & 
Trust  Company  %s   trustee,  who  had  been  served  by  summons »  At  the 
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same  time  a  decree  was  entered  against  all  tlie  defendants,  includ- 
ing unknov/n  owners,  which  found  in  substance  that  August  26,  1930, 
Chambers  and  his  wife  entered  into  a  contract  with  plaintiff  for 
installation  of  a  furnace  at  55  ®est  Burton  place,  Clilcago,  which 
was  completed  September  4,  1930?  that  George  and  Annie  Tomes,  who 
were  owners  of  record  of  the  property,  knowingly  permitted  the  v/ork 
to  be  dooe  and  allowed  the  persons  in  possession  to  make  the  improve- 
ments; that  plaintiff  was  the  legal  owner  of  the  contract  and  of  lien 
rights,  having  furnished  the  heating  plant  and  installed  it,  and  that 
the  price  ciiarged  was  reasonable;  that  the  installment  became  a  per- 
manent improvement  on  the  property,  for  which  Chambers  and  wife  had 
agreed  to  pay  $412  and  on  which  there  was  a  balance  due  of  $292, 
with  interest  from  September  4,  1930j  that  plaintiff  had  filed  the 
necessary  mechanic's  lien  claim  in  the  office  of  the  clerk  of  the 
Circuit  coui't;  that  all  matters  in  the  bill  of  complaint  were  true; 
and  that  plaintiff  was  entitled  to  a  mechanic's  lien  upon  the 
preiaises.  Payment  of  the  balance  due,  with  interest,  was  ordered 
to  be  made  within  three  days,  and,  in  default  thereof,  the  master 
in  cliancery  was  directed  to  sell  the  premises  at  auction,  after 
giving  due  notice,  reimburse  himself  for  his  services,  deduct  costs, 
and  report  any  deficit  or  surplus  to  the  court;  and  in  the  event  that 
the  premises  v/ere  not  redeemed,  the  master  was  directed  to  issue  a 
deed  to  the  purchaser  at  the  sale  and  it  was  decreed  that  all  defend- 
ants and  persons  claiming  under  them  should  thereafter  be  barred  from 
asserting  any  claim,  and  that  upon  delivery  of  the  master's  deed,  the 
grantee  be  given  possession  of  the  premises, 

September  22,  1937,  the  master  filed  his  report  of  sale  and 
distribution;  he  reported  that  the  premises  had  been  sold  to  plain- 
tiff for  $471«85;  that  this  sum  was  sufficient  to  take  care  of 
expenses  and  to  pay  plaintiff  $394,43  as  principal  and  interest. 
The  master's  report  of  sale  was  duly  approved  September  22,  1937, 
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Thereafter,  April  2^ ,   1940,  George  and  Annie  Tomes  and 
Albert  E»  Lake  filed  separate  motions  to  vacate  the  decree  and 
were  given  leave  to  file  their  petitions.  The  order  included 
direction  to  respondents.  Sunbeam  Heating  Company  and  Peter  A« 
Or OS so,  to  plead  thereto  within  ten  days. 

The  petition  of  George  and  .tnnie  Tomes,  which  was  subse- 
quently amended,  recites  the  filing  of  the  bill  to  foreclose  the 
mechanic's  lien  on  the  property  in  question;  alleges  that  sumriionses 
were  issued  but  not  served  on  them,  and  that  at  the  ."ugust  term, 
1937#  the  decree  herein  sought  to  be  vacated,  was  entered  by  the 
courtj  that  at  the  time  the  complaint  was  filed,  thc3y  lived  at  21 
East  Division  street  and  were  not  served  with  summons  nor  with  a 
copy  of  the  billj  that  they  had  no  notice  by  mail  or  otherwise^ 
and  that  until  April  6,  1940 #  they  were  wholly  ignorant  that  a 
complaint  had  been  filed;  that  immediately  thereafter  they  con- 
sulted an  attorney,  who  reported  the  files  lost,  and  that  only 
part  of  them  were  found  April  19,  1940;  that  when  the  summons  was 
later  located,  they  found  it  had  been  served  "on  M*  Grandholm 
(mr.id)  a  member  of  their  family,"  September  1,  1932j  they  denied 
that  they  had  an  M,  Grandholm  (maid)  a  member  of  their  family  on 
that  date,  or  at  any  other  time,  or  that  any  person  by  that  name 
gave  them,  on  or  about  that  date,  a  copy  of  summons  in  said  cause; 
their  petition  alleges  that  great  injustice  has  been  done  them  by 
the  entry  of  the  decree  and  that  if  they  had  been  served  with  pro- 
cess, they  would  have  taken  steps  to  defend  the  suit  and  "verily 
believe  [that  Iti]  would  have  been  dismissed,  or  the  said  decree 
would  have  been  of  a  different  character  than  the  said  decrcf  £»?••* 
tofore  entered;**  and  petitioners  ask  that  the  cause  be  opened  f#r 
hearing,  that  they  be  permitted  to  plead,  answer  or  demur  to  the 
complaint,  and  that  the  decree  against  them  be  set  aside,  altered 

or  amended. 

The  petition  of  Albert  B,  L&ke  likewise  recites  the  filing 
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am  aaxm&ijz  9£ii  aQdw  i^&ii:^    \0^^1  ^^l  lltqa  Rnxjol  eiow  sasifd-  lo  Si^q 

jHXoxUbnBiO  «M  no"  fisviee  nascf  bad  d'i  foisi/ol  x®*3[^   ^bs^sooX  is^fiiX 

b9j3i0i)  -^exiJ   jS^^X   tX  iscffifej'qea  "^-^XixiiBl  iJ:»di  'io  iBdmem  s  (foXsm) 

iio  xX-tiCc'i  QLjto/.d'  Io  isdiH9ffl  ii  (£;XBffi)  mlodfm&iQ   ,M  as  foBfi  '^©li;^  SociS 

oatan  d-sd^t  Ycf  noeioq  xhb  iBii'J  'to  ^0ia±:f  isdiS'O  TfitB  ia  'lo  ^^J-fib  J"Bd;t 

lesiiso  &Xiaa  ni:  cixorafiii/a  lo  Y,qoo    •;   ^sd^iif)  cfiwl:)'  itfod®  *io  no   ,asfld-  ovsa 

■^cT  msii;}-  snob  nsec  SBfi  soic^eutnl  isBZ^  i&ii&  e©8»XIs  notmoq  ^i&il;t 

-oiq  ditn  bevies  nead  Ijiiil  ^eri:'    11  j-cfid-  fejos  ©siOdA  silct  'to  ^jidrm  ©rfd" 

S'^ioei)  faJLse  !Ml;t  io  ^beeeiiOBifi  a&oeS  ©varC  SXjyow  [tX  ;ti3ri^3   9V!&lX?»d 

~9*tsie[  ftoaoab  bise  osii  asdi  is^dEifiri©  ^£t«n»';ilXi3  b  lo  c^-ed  ©vsii  bXx-'ow 

t©l  hoaviqo  9cf  sai/AO  ?5xi:J  d-sii.t  sCgj-j  8i9n©X;tl5'9q  iu^.6     "ififtie^ne  9T:oloct 

,56bneBij3  lo 
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of  th«  oomplalnt  to  foreclose  the  mechanic's  lien,  that  part  of 
the  files,  incluaing  the  sxamons,   were  silaslng  from  tho  clerk's 
office,  that  an  affidavit  of  nonresidenoe  as  to  Lake  as  an 
"unknown  owner**  was  filed  In  the  proceeding,  notice  by  publication 
glYen,  and  that  August  12,  1937,  the  decree  in  question  was  entered, 
LaJte  alleges  that  at  the  time  of  the  filiitg  of  the  complaint  and 
since,  he  w&s  a  practisin£,  lawyer  in  Chicago,  with  offices  at  19 
South  LaSalle  street,  that  he  was  not  served  with  suiamons  nor  with 
copy  of  the  complaint,  and  that  he  did  not  receive  any  notice  by 
mail  or  otherwise  with  respect  to  the  pendency  of  the  suit;  that 
he  is  ovmer  and  holder  of  the  notes  secured  by  trust  deed  to 
Chicago  Title  &  trust  Company;  that  until  April  8,  1940,  he  was 
wholly  ignorant  that  a  complaint  liad  been  filed  to  foreclose  plain- 
tiff's mechanic's  lien  or  that  a  decree  had  been  entered;  that  he 
was  diligent  in  proceeding  after  learning  the  facts;  tliat  great 
injustice  iias  been  done  to  hiai;  and  **that,  if  he  had  been  served 
with  process,  or  if  h»   had  kno»n  of  the  pendency  of  the  said  suit, 
he  could  sjid   would  have  appeared  ....  and  verily  believes,  Ctl*e 
said  bill]  would  have  been  dismissed  or  the  said  decree  would  have 
been  of  a  different  chapscter  than  the  said  decree  heretofore 
entered,"  He  asked  that  the  cause  be  reopened  for  hearing  and 
that  the  decree  be  set  aside,  altered  or  amended. 

Xo  these  petitions  Aia^^^rican  Radiator  and  standard  Sanitary 
Corporation  filed   Its  answer.  May  9,  1940,  averring  that  plain- 
tiff corporation  li&d   been  dissolved,  and  that  the  American  Iladiator 
and  Standard  c>anitary  Corporation  had  become  owners  of  its  assets; 
that  Tomes  and  wife  and  Chicago  Xitle  >  Trust  Company  were  duly 
served  wit^  summons,  defaulted,  and  that  a  decree  was  entered  in 
accordance  with  the  complaint;  that  no  motion  or  petition  was 
filed  by  anyone  within  one  year  after  the  entry  of  the  decree, 

by  reason  whereof  it  became  binding  on  all  the  defendants;  that 
the  owner  and  iiolder  of  the  notes  secured  by  the  trust  deed  was 


lo  i-Mq  ^ji£ii  ^asll  «*©ia«iioaK  &d3  m.eJL&u%^1  o^  yflJL— , —   ^di  1o 
......  .;,*.- v„  te,  i>oiq  ®tii  ol  btiXtt  «4w  "a**!*©  flweaatatf" 

^Jlee  feiuas  «d^  lo  X9fi»lia£»q  ©iSit  1o  jetwooi  kmi  mi  It  1«  ^iioeoons^  ,  -.^ 
evjui  blttcm  &&t»e^b  Ma«  0tiA  no  i^««lttie;XJb  ^ei»tf  »Vjsi1  ISmw.    .^x.  .,  >i-.« 


■r.'^'  aJji^l"  '^avs^^^:  >:--   '.■111 
to  i:?i)Xon  £>xti^  i€«Wo  aii* 
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made  party  as  an  "unknown  owner"  and  served  by  publication;  that 
no  public  record  contains  the  names  of  any  of  the  owners  or 
holders  of  the  notes,  and,  therefore,  Albert  S,  Lake  could  not 
have  been  made  a  party  defendant  to  the  suit  by  name;  that  all 
the  proceedings  were  filed  and  performed  in  accordance  with  the 
statute,  and  the  petitions  to  vacate  the  decree  came  too  late  as 
a  matter  of  law  and  equity;  that  the  American  Radiator  and  Standard 
Sanitary  Corporation  quitclaimed  all  Its  right,  title  and  interest 
to  one  Peter  A,  Grosso  for  good  and  valuable  consideration,  and, 
therefore,  it  has  no  longer  any  interest  whatsoever  in  the  pro- 
ceedings. 

Also,  May  9#  194-0,  Grosso,  the  other  respondent,  filed  his 
motions  to  strike  the  petitions,  averring  that  they  failed  to  dis- 
close equities  which  would  entitle  petitioners  to  relief,  as  to 
Lake,  it  was  averred  that  he  became  a  party  defendant  under  the 
designation  of  "unknown  owner"  but  was  duly  defaulted  and  failed 
to  avail  himself  of  the  opportunity  to  obtain  relief;  that  Lake»s 
petition  failed  to  state  that  Ills  ownership  v/as  a  matter  of  public 
record  and  to  allege  any  facts  which  would  tend  to  establish  any 
negligence  on  the  part  of  plaintiff  in  failing  to  make  Lake  a 
party  defendant  by  name  rather  than  under  the  description  of 
"unknown  owner";  that  the  decree  entered  found  that  the  court  had 
j'lrlsdictlon  of  the  subject  matter  and  of  the  parties  and  that,  l»y 
reason  of  the  decree  of  August  12,  1937#  Lake  was  barred  from  assert- 
ing any  "pretended  equities;"  that  Lake  failed  to  ask  for  a  modifi- 
cation of  the  decree  within  one  year,  as  provided  in  the  Civil 
Practice  Act;  that  his  petition  does  not  tend  to  establish  any 
error  in  the  record  or  decree;  that  the  petition  neither  shows  nov 
alleges  that  Grosso  Is  not  a  purchaser  for  value;  that  Grosso  was 

not  a  party  to  the  mechanic's  lien  foreclosure  proceeding  and  was. 


r  -•     ■  •>    >      lo  -^is  lo  apHiart  oric^  aalaiaoo  b'looQi  oJtlduq  o/i 

..    ,  v^^..     ,,  iiisn  «!g€f  d'l/JB  ©ly-  oi  icudbn^lsb  Tj-^isq  b  afcfua  nescf  BVBii 

mit  ditfi  &Q£Lsb'Loooii  al  bBmioli®q  ban  bi*ll'^  »t:9w  a^xJbesooiq  odi 

s,;  ■-■''-■/        '    '-■^f^o  s»«©s&  arid'  e;fBaAv  od'  iiiioWl;)'»q  aric*   bfif;  ^Gd-xfj-A^e 

•^a^ifxi-flx  CCJ8  sX^tld^  ^dxlgi^'i  acTi  ile  b&miaici lap  noii^js^oqicO  ^is;^Jtna2 

t^ii5  ^noxJBisfolenoo  aXcfgcX&v  feae  ID003  ^o'i  osec^D  ,A  le^fs^I  ®iio  od 

-otq  arid-  ci  i£>v©o&J-bx1w  d'^9'x^.^l^  Tglw .-XS'SxtoI  on  asui  it  ^eio'loiericf 

oi^  a«.     »l&i:X«'i  oj   a-iaaoi^id-sq  eXctx^ns  Miiov?  lioiiiw  sel^Xiips  saoXo 

b^XXa^  to«  fe©^Xu£l0l>  •^Xi/jfe  esw  *j/cf  "isrcro  owotDtmi"  lo  noXJcxiaJtaob 

a'siisJ  J-sil^   {loll&i  alat^Q  t^  X:^ltm'J'ii3i.iqo  9£i-J  Io  'tXsw-.fii.tii  XijtVB  oc 

cJtXdiiq  '10  i9J:^i3e:  a  asw  qJbdaiQfiwo  aXil  ,^«il;^  sdj^^'a  oi  fieXJtBl  noldWeq 

^a  xleiXcfa^as  oJ"  ba&i  blum!  xlcxiiw  ed'oal:  "^jeu  ejeXXa  o;t  fcxiB  bioosi 

B  a^J  93L5itt  od  saiXJtsl  al  lllc^nXsXq  ^*  ^^sq  ®rid  ho  osnssXXaen 

lo  aotjqliQ&Bb  erld'  lobnv  OBtii  *t&tiS&i  QjSi^a  "^{J  tOBba&lob  xiiaq 

'C<f  ^i'aCiJ  baa  z^liiaq  &di  lo  bflB  i»i:iim  tttsldsiz  DflJ   lo  noij  oibelrn't 

•stitoKE^  ffloil  bt-xiacf  eaw  92f&J   ^V£9X  ^SX  i-ei/s^.A  lo  eenoofc  odi  lo  noessi 

--i:l.t£)oia  i^i  'lol  Jlss  o.         "  aj?2;tXi/ps  fcsJbflo^siq"  xjkb  aiiX 

XxviO  »fl3-  aX  ba^ivoi-,  ui  ^-i-^ii-t  cxjo  alif^iw  seibtnl  &£ii  lo  aoliao 

■'liL^^  iieXXtfvJias  od  bn^-4  .•^on  s^o^  fioldii'sq  atxl  d'B/lJ-    id'o.;  sojtdojiirt 

«oa  UvYoria  lexidXen  xioXdXcteq  ©il;t  Jfixi;t    '^&&zts^b  10  iiooei  sil^  nl  loiis 

a^^w  oeaciO  d-isriiJ   {oirXav  10I  t^eisii&'ajq  m  d^on  eX  oasoiO  d.-^il^t  esaaXXs 

<•■'   .'  oo'xq  a^iuaoXcs'io'i  nsXX  2*oXni3iio9ci  «irf:f  oci'  x^t-^Z  *  *ofl 
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therefore,  not  chargeable  with  any  of  the  errors  which  allegedly 
intervened  in  the  entry  of  the  decree.  It  is  averred  that  Grosso 
bought  the  property  froia  the  holder  of  the  Blaster's  deed,  and 
acquired  title  thereto;  that  no  appeal  or  writ  of  error  was  pending 
when  he  bought  the  property  and,  therefore,  he  caniiot  be  divested 
of  any  rights  therein. 

?/ith  respect  to  George  and  Annie  Tomes,  Grosso 's  motion 
to  strike  their  petition  avers,  in  substance,  that  they  were  both 
defendants,  duly  served  September  1,  1932,  and  that  they  failed 
to  interpose  any  defense  in  said  cause.  He  repeats  the  averments 
that  he  was  not  a  party  to  the  original  proceeding,  that  he  was 
a  purchaser  for  value,  that  no  appeal  or  writ  of  error  was  pending 
when  he  received  title  tc  the  property  through  purchase  and,  there- 
fore, cannot  be  divested  of  his  rights. 

Upon  this  state  of  the  pleadings,  the  court,  November  13^ 
194-0,  heard  and  considered  the  separate  petitions  of  George  and 
Annie  Tomes  and  Albert  E,  Lake,  and  thereafter  entered  two 
separate  orders  sustaining  the  motions  to  strike  the  petitions* 
Both  the  Tomes  and  Lake  Join  in  this  appeal  to  reverse  the  orders 
thus  entered* 

Respondent  Grosso  takes  the  position  that  where  a  decree 
affecting  the  title  to  property  has  been  rendered  by  a  court  of 
equity,  the  rights  of  a  purchaser  who  buys  in  good  faith,  relying 
upon  the  decree,  before  appeal  or  other  action  is  taken  to  void 
It,  will  be  unaffected,  notwithstanding  the  decree  may  afterward 
be  reversed,  and  several  cases  are  cited  in  support  of  this  proposi- 
tion. The  authorities  to  which  we  are  referred  are  generally  to  the 
effect  that  the  title  of  a  bona  fide  purchaser  is  good,  notwithstand- 
ing there  may  have  been  errors  or  irregulariti»g  in  the  proceeding 
leading  up  to  the  decree  which  rendered  it  irregular  and  in  conse- 
quence of  which  it  might  have  been  set  aside  or  reversed.  However, 


p>iXi.   ,/      "    a»i6d'8Biff  eiH  lo  i^Mitsfl  arid-  asoil  Tjc^isqtrrq  sd^  Wsi/ocf 

j-^ct'ocf  9i9«r  Yfi-'^;  ^  ^0fiBd•ac!fiJE  nJ:   ^ai:ev«  iiotJiits'q  liorid-  sjliid^s  o.t 

asw  9x1  :tflr:.:t  ^gaifcoffooiq  Xsnisxio  arict   at  xJh'i<3q  l  don  asw  oij  d'arfd' 

Bifi-onsq  ?.f-iw  ic-yo  lo  ;.:]■•;     -lo  iBsqqs  ®it  i^sii^   ^?>i;I«v  lol  isgcrioox/q  b 

-o'lad^   ^fbns  sejB^oii/q  rI§jjoii:{d^  -^d-ieqciq  ©rfd^  od*  sIcTid^  bsvieoorr  erf  neifw 

.3ClrI§i:*t  aicE  lo  fcecfasrlb  &cf  tonnso  ^siot 

^:.I  'j.-dBtf^vo     ^jii;o:    Slid-   ,88jaii).G©Iq  ©r'it  'lo  ej-cJe   B±d;t  noqU 

&«Ls  981O90  lo  aaoiJ  ■  ^S'scobiecoo  bns  bijaari  ^Q^^l 

owct  bo-j  jleu-isi  .  ^  .^aiiJil  «?r  :fT©cflA  bne  eecoT  eiiinA 

t%aotm^(^  r^dj   93ii.iuJ'B  od'  Ejaoidoia  eri^  Sn±jaXG:)"F.x/a  aiob'xo  ©d-eijaqee 

?.i9b'io  Qdt  saievoi  od'  Isoqqs  sM&  SiX  st±o\,  aalsJ  bne  ssctoT  ©di  ri^fofit 

senoob  •:  oiexiw  d'ed^  nolctXaoq  eri;t  aejif-.^  oeaoiO  d-nebnoqzsH 

lo  :toj;oo  .•;  yc  bGiefo  f  Bjsii  -^j-ieqcTq  oJ    0l;tii}'  sr^it  sciJ'Ofi'lla 

5:!Cirv:Xca  ^li::  '  .::  a\J»4  odw  leaarioiifq  s  lo  aJrisii  eri;^   ,X^-txrp» 

biov  oj  nr-ci  -j    ;:;i:  ^ToidojB  rt«ri;to  lo  Xaeqi?B  9^ol9cf  ^ssiosb  aricf  aoqjj 

b^twisjla  Tjac  eeiosi;  ^be^oellsnw  9cf  LLlv  ^;ti: 

--taoqoiq  alrii  lo  d"s;oqqx;5  nl  be^tJto  ©ts  2»Bi6©  X«*i9V92  bus  ^baarisvei  9d 

siiJ'  &^  xLI  :<iB  bei'i©!  )W  rioJtrtw  oJ-  s ©id- li oif*jJc  oxiT     .KcJrJ 

'bajscfsilJiw^toa  ^bocg  Bi  leasrioiJi/q  9bll  aifocf  ^s  lo  aX^Xd^  siicf  t&ii^  c^aallo 

-sooiq  9if:r  fLf.  t  lit  10  a'xo'jcig  nsecf  9Viiff  ^bk  ®i9xfct  s«l 

-3a*io3  al  b£i£  liilx/ssiiX  *1  bsiftbcsi  rfoMw  09T:©9b  sri^  oJ  q^-  gnlbagX 

^7.9V9woK  ♦b»8i9V9'i  10  sbisa  i9B  fl^orf  ovBil  ctrlgiis  :M  liohivr  lo  soxiejjp 


we  are  here  presented  with  a  different  situation.  The  petition- 
ers insist  that  if  the  court  had  not  sustained  the  motions  to 
strike  their  petitions,  but  had  permitted  them  to  go  to  hearing 
on  the  issue  of  whether  the  court  had  jurisdiction  of  the  parties 
by  reason  of  the  alleged  failure  of  the  sheriff  properly  to  serve 
sunmons  on  George  and  Annie  Tomes,  they  could  have  established 
their  claim  that  the  court  was  without  jurisdiction  of  the  party 
defendants  to  enter  the  decree,  and  that  the  denial  of  their  right 
to  present  evidence  tending  to  show  lack  of  service  and,  therefore, 
want  of  Jurisdiction  of  the  parties,  constitutes  reversible  error. 

•s  think  this  contention  is  Tsrell  taken.  There  is  authority 
for  the  proposition  that  a  sale  made  under  a  decree  wholly  void  by 
reason  of  Jurisdictional  defects  confers  no  title  on  the  purchaser ♦ 
35  Corpus  Juris  81,  par,  126,  The  decisions  on  which  Gross©  relies 
deal  generally  with  circumstances  indicating  that  the  court  had 
Jurisdiction  of  the  parties  and  subject  matter,  or  whers  a  conten- 
tion was  made  that  the  court  had  no  Jurisdiction,  facts  adduced 
upon  hearing  led  the  court  to  hold  otherwise;  and  in  those  in?- 
stances  it  was  generally  held  that  the  title  of  a  bona  fide  pur- 
chaser who  was  not  a  party  to  the  suit  would  not  be  affected  by 
a  decree,  notwithstanding  that  there  may  have  been  errors  in  the 
proceeding  to  render  it  irregular,  even  tiiough  the  decree  was  sub-* 
sequently  reversed  on  appeal. 

As  early  as  1841  it  was  decided  in  Buckmaster  et  al^  v..  Carlin. 
4  111,  104,  that  in  relation  to  Judgments,  if  the  court  had  Juris- 
diction of  the  parties  and  subject  matter  of  the  controversy,  and 
the  party  against  whom  the  Judgment  is  rendered,  has  had  either 
actual  or  constructive  notice  of  the  pendency  of  the  suit,  no  error 
can  render  the  Judgment  void;  but  where  the  Jurisdiction  of  the 
person  or  subject  matter  does  not  exist,  the  Judgment  is  a  nullity. 

Later,  in  Hedges  et  al«  v»  Mace  et  al,.  72  111,  472,  the 


3fiir£ti9/f  ocf  ©s  CKl"  «[»/i;t  bQ&ilnLieiq  bad  s.ud  ^B£iol:ilSeq  iX^Jii   silJtaja 
estiisq,  fii*  1o  noiJ-ai:£>8i:ii;it  ^^s^  ^'uroo  ©f;.^  ■i9xl;i-fiilw  lo  9Udel  Bdi  ao 

beriailcfis^Ja©  averl  6X;;oo  ys^^    ^asffioT  9i:ixn4  btiQ  eg'ioa-D  «o  anoififlijwa 

/:  ^^'i  'iI:oii^  lo  Xjslnob  arid-  i-^rid-  fens  ^i^sidftf)  ©xIj   ns'ia^  o}  i^aabaelob 

^:'iol(3iOild   ^fexiB  soiyiot  10  jiOsX  worie  o:J-  ^ntbtioi  «?oaeJbi;vy  dnseanq  o^ 

♦  'lotis  slaiaif^vsi  sed'iid'ioafxoD   ^esid^iisq  srU  lo  aoi&olbBl'isjl  lo  d'asw 

•vjj-iioiidjt//^  el  sieiil     .ns:^,;r  IX8»w  ei  rioi:ji3ti>dnoo  aM^  jinidd   ©I 

vcf  fe±ov  tXXoaw  99109b  s  isi)!^  ©fcsffi  edsa  b  Saiii  aoli"leoqo^q  mt  lol 

. ■leajexioiuq  and-  flc  ©Xct±:t   on  a*islno©  ed-oeleb  lAHoliotbztiul  lo  xioesoi 

aeiXei  osaoiO  iioixiw  no  enoiaiosi)  BiiT     ,{^SI  ,ir.q   ^X8  altx/X.  ai/qioO  ^£ 

bijri  ^iGoo  Slid'  Sssii  ^ii&oXbal  aeonsia^iiw^iXo  fidlv?  ■^XXfiieneg  Xsob 

-iis;J'jno&  ii  "^loflw  10  ^i9:iiem  $ool4tss  focc  3S!>i:;tiji5q  srf:?  lo  nold^oioaiix/t 

590X/6f5J3  2d-ojel  4iioXd-oi'fi8i.ii;t  oa  bzri  i'luoo  Biii  ^odi  stem  srv/  aoiii" 

-rij-  SBorld^  at  fens  j^eirifciJd-o  blorf  o;^  ct?jjoo  ©cL;t  b©X  sxsl-iissd  noqi; 

-i»q  i^&ll  fcncd  s  lo  ©X*Jk}'  esii  i&d:i  blBd  tXXcioaes  8j3W  ii  890£is;Je 

Y<f  bo^oslla  9tf  ioK  fcXi:;ow  ^J-Jti/a  arid-  ocf  X^^i»q  b  ^oo  itiiw  oiiw  'x&a&rio 

flri^  ixX  E1011S  lioed  i^vad  y^mb  eierid-  ^srict  gfiUbaisdaiid'lar^^ori  ^?9ioe£)  s 

•*tfifa  CBW  eaioeb  exlcf  rfSiJor'd'  xtsiVQ  ,isXwi5»iii  ii  labctBi  o^  gnlLf^sooiq 
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court  held  that  on  a  bill  to  impeach  a  decree  and  sale  under  it, 
nothing  could  be  urged  as  against  purchasers  under  such  decree 
that  does  not  go  to  the  jurisdiction  of  the  court.  (Italics  ours.) 

Xa  Lambert  et  al*  v»  Livingston^  I3I  111.  I6I,  the  Supreme 
court  again  held  that  where  a  stranger  to  the  record  becomes  a  pur- 
chaser of  land  at  a  foreclosure  sale  or  under  a  judgment  or  decree, 
and  has  no  notice  of  any  errors  in  the  proceeding,  the  subsequent 
reversal  of  the  judgment  or  decree  will  not  affect  such  purchaser's 
title  or  rights  provided  the  court  had  jurisdiction  to  render  the 
decree  or  judgmen;fe>  (Italics  ours,)  The  court  there  cited  and 
relied  upon  Hedges  et  al«  v.  Mace  et  al. .  supra^  quoting  therefrom 
as  follows:  "The  law  is  well  settled,  that  where  the  court  has 
jurisdiction  of  the  subject  matter  and  obtains  jurisdiction  of  the 
person  by  service  of  process,  then,  although  errors  may  intervene, 
the  title  of  a  purchaser  under  the  decree,  who  is  not  a  party  to 
the  proceeding,  will  be  protected,"  (Italics  ours.) 

It  is  fundamental  in  our  law  that  the  court  must  have  juris- 
diction of  the  subject  matter  and  the  parties  before  a  valid  judge- 
ment or  decree  can  be  entered  against  them.  In  the  case  at  bar, 
the  Tomes  in  their  petition  recite  that  they  were  not  served  with 
summons,  that  they  had  no  knowledge  or  notice  of  the  proceeding, 
that  they  did  not  reside  on  the  premises  involved,  but  elsewhere, 
that  they  did  not  have  any  nald  in  their  employ  by  the  name  of 
M,  Grandholm,  or  any  other  person  who  gave  them  a  copy  of  the 
summons,  and  that  a  mistake  was  committed  by  the  sheriff  in  the 
return,  Grosso»s  motion  to  strike  the  petition  admitted  these 
facts  under  the  established  rule  that  a  motion  to  dismiss  serves 
the  same  office  as  a  demurrer  and  admits  all  allegations  that 
are  well  pleaded,  Nikola  v.  Campus  Towers  Apt,  Bldg^  Corp»f  3^3 
111,  App,  516,  For  the  purpose  of  the  motion,  therefore,  respondent 
admitted  that  the  Tomes  were  not  served  and  if  that  be  taken  as  true^ 
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the court  did  not  have  jurisdiction  over  them*  Grosso  could 
hare  joined  issue  on  the  ultimate  facts  as  to  whether  defendants 
were  actually  served,  and  this  is  the  procedure  that  should  have 
been  required  by  the  court* 

®e  have,  therefore,  reached  the  conclusion  that  the  order 
of  the  court  sustaining  the  motions  to  strike  the  petitions  should 
be  reversed,  and  it  is  so  ordered,  and  the  cause  is  remanded  viilth 
directions  that  the  motions  to  strike  be  overruled;  that  Grosso 
be  required  to  answer  the  petitions  and  that  a  hearing  be  had 
thereon  and  the  answer  thereto,  as  to  the  jurisdictional  facts| 
that  if  the  court  should  ultimately  find,  after  hearing  ,  that 
no  valid  service  was  had  upon  petitioners,  the  decree  be  vacated 
and  set  aside  in  accordance  with  the  prayer  of  the  petitions;  or, 
if  the  court  should  find,  after  hearing,  that  it  had  jurisdiction 
of  petitioners,  the  decree  be  ordered  to  stand  in  full  force  and 
effect, 

ORDERS  OF  THE  CIRCUIT  COURT  REVERSED 
AKD  CAUSE  REMANDED  VvITH  DIRECTIONS » 

Scanlan,  P*  J«,  and  Sullivan,  J,,  concur^ 
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GEORGIA  L.  WHITI, 

Appellant,  v 


APfBAL  PROM  CIRCUIT  COURT, 
I    COOK  COUNTY. 


WILLIAM  J.  WHITE,       ""^ 
Appellee, 

/ 

MR.  JUSTICE  SOLLIVAN  DELIVERED  THE  OPIiTION  OF  THE  COURT, 

This  is  an  appeal  from  an  order  entered  February  7#  19*0, 
reducing  the  amount  of  alimony  to  be  paid  by  defendant,  William 
J,  Vihlte,  to  his  divorced  wife,  from  $200  a  month  to  $160  a  month. 
The  original  decree  entered  June  26,  1934-,  granting  plaintiff, 
Georgia  L,  hite,  a  divorce  from  defendant  and  the  care,  custody 
and  maintenance  of  the  minor  son  of  the  parties  included  a  property 
and  alimony  settlement,  which  contained  the  following  among  other 
provisions: 

"It  is  further  Ordered,  Adjiidged  And  Decreed  that  the 
plaintiff,  Georgia  L«  I^Mte,  receive  and  retain  as  her  sole  and 
separate  property  (free  of  all  claims  of  the  defendant,  idlliam  J, 
White),  all  the  household  goods  and  furnishings  of  every  kind  and 
description  now  belonging  to  the  parties  hereto  and  one  1930  Model 
Buick  Sedan;  that  said  William  J.  ^"^liite  quitclaim  all  his  right, 
title  and  interest  in  and  to  the  property  [description  follows] 
subject  only  to  current  taxes  and  existing  first  mortgage 
encumbrance  of  record, 

"It  is  further  Ordered,  Adjudged  And  Decreed  that  said 
William  J,  Vflilte  shall  pay  to  Georgia  L.  White  the  sum  of  Tn© 
Hundred  and  Fifty  Dollars  ***  per  month  for  her  own  alimony, 
maintenance  and  support  money;  thiit  said  William  J,  White  deposit 
the  sum  of  Fifty  Dollars  ***  per  month  to  the  credit  of  Wlliam 
George  White  in  a  savings  account  in  the  Harris  Trust  &  Savings 
Bank  until  such  time  as  said  son  becomes  self-supporting. 

"It  is  further  Ordered,  Adjudged  And  Decreed  that  said 
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William  J»  ¥/hlte  shall  pay  tixe  necessary  and  usual  expenses 
of  his  son's  University  education, 

"It  is  further  Ordered,  Adjudged  And  Decreed  that  William 
J«  VMte  shall  establish  an  irrevocable  insurance  trust  and  that 
he  deposit  therein  all  his  present  insurance  policies  amounting 
now  to  about  Forty-five  Thousand  Dollars  ***  and  that  he  keep 
said  policies  in  forcej  that  said  trust  agreement  shall  provide 
that  in  the  event  of  the  death  of  said  Mlliam  J.  White,  one- 
third  of  said  insurance  shall  be  paid  to  William  George  V/hite, 
his  son^  and  one-third  shall  be  paid  to  Georgia  L,  IM.te,  his 
present  wife." 

On  August  5*  1935*  an  order  was  entered  by  agreement 
reducing  the  amount  of  alimony  that  defendant  was  required  to 
pay  plaintiff  from  $250  to  $200  a  month  and  releasing  defendant 
from  making  the  payments  by  way  of  deposit  of  $50  a  month  to 
the  credit  of  his  minor  son,  lillliam  George  tlihlte,  as  provided 
In  the  original  decree  of  June  26,  1934* 

On  December  8,  1938,  upon  motion  of  his  attorney  defendant 
was  granted  leave  to  file  a  petition  for  the  modification  of  the 
original  decree  as  modified  by  the  order  of  August  5>  1938,  to  the 
end  that  his  alimony  payments  be  further  reduced.  Plaintiff  was 
granted  leave  to  file  her  answer  to  defendant's  petition  instanter. 
On  the  same  date  plaintiff  was  granted  leave  to  file  her  petition 
for  an  Increase  in  the  alimony  payments  to  be  made  by  defendant. 
After  defendant  filed  his  answer  to  plaintiff's  petition,  both 

petitions  and  answers  were  set  down  for  hearing. 

On  iJarch  23,  1939,  an  order  was  entered  reducing  plain- 
tiff* s  alimony  from  $200  a  month  to  $150  a  month.  On  April  22, 
1939,  plaintiff's  motion  to  vacate  this  order  was  entered  and 
continued.   On  January  18,  1940,  the  foregoing  order  of  March  23, 
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1939,  was  vacated  and  the  aforementioned  petitions  of  the  parties 
for  modification  and  the  answers  thereto  were  again  set  down  for 
hearing,  Having  heard  the  evidence  submitted  and  the  arguments 
of  counsel  in  support  of  the  respective  petitions  for  modifictition, 
an  order  was  entered  by  the  trial  court  February  7>  1940,  reducing 
defendant's  alimony  payments  from  $200  to  $160  a  month,  "retroactive 
as  of  December  8,  I938,  the  date  of  the  filing  of  said  petition^" 
As  heretofore  shown  it  is  from  this  order  that  plaintiff  prosecutes 
this  appeal* 

On  June  26,  1934,  plaintiff  secured  an  uncontested  divorce 
from  defendant.  As  has  been  seen  the  decree  of  divorce  awarded 
the  family  home,  household  goods  and  furnishings  and  an  automobile 
to  plaintiff.  It  required  defendant  to  maintain  in  force  $45,000 
in  life  and  accident  insurance  policies,  one-third  of  the  proceeds 
of  which  was  payable  to  plaintiff  and  one-third  to  his  son,  Mlliam 
George  White,  who  was  then  seventeen  years  old*  The  decree  also 
awarded  the  care,  custody  and  maintenance  of  said  son  to  plaintiff 
and  required  defendant  to  pay  plaintiff  $2^0  a  month  for  her  own 
support  and  to  deposit  $50  a  month  for  said  son  until  he  should 
becoae  self-supporting*  At  the  time  of  the  entry  of  the  decree 
defendant's  income,  which  consisted  solely  of  his  salary,  was 
$7,200  a  year.  Defendant  remarried  August  9*  1934» 

Concerning  the  order  of  August  5»  1935*  reducing  her  alimony 
from  $250  to  $200  a  month  and  rele&sing  defendant  from  the  payment 
of  $50  a  month  for  his  then  minor  son,  plaintiff  testified  that 
she  had  no  knowledge  of  said  order  and  iiad  not  agreed  to  its  entry. 
She  further  testified  that  upon  being  advised  by  her  attorney 
that  defendant  was  financially  erabarrassed  she  did  agree  to  a 
temporary  reduction  of  her  alimony  from  $250  to  $200  a  month  but 

not  by  way  of  court  order  and  that  she  did  not  agree  to  release 
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defendant  from  the  payments  for  his  son.  Notwithstanding  her 
testimony  in  this  regard,  plaintiff  cannot  now  be  heard  to  say 
that  the  order  of  .^ugust  5»  1935*  was  not  entered  by  agreement^ 
It  was  approved  on  its  face  by  counsel,  who  was  admittedly  her 
then  attorney.  She  knew  that  she  did  not  receive  and  that  defend- 
ant did  not  make  the  $^Q   monthly  payments  for  his  son  for  a  period 
of  over  three  years  after  the  entry  of  this  order  v/ithout  any  pro- 
test on  her  part.  3he  accepted  her  own  alimony  payments  in  the 
reduced  amount  for  more  than  three  years  and  did  not  question  such 
payments  until  after  defendant  had  moved  for  a  further  reduction  in 
her  alimony  payments  on  December  8,  1938* 

Plaintiff  also  testified  that  she  received  $60  a  month  rent 
from  the  Slmhurst  property  awarded  her  by  the  decree  and  that  said 
property  produced  no  net  income;  that  she  had  no  income  except 
about  $40  annually  in  stock  dividends  other  than  the  alimony  paid 
by  defendant;  that  her  personal  living  expenses  amounted  to  $125i 
or  more  a  month,  which  included  "my  rents  and  my  doctor  bill  and 
my  dentist  bill,  clothing  and  insurance; "  that  "I  have  not  been 
weH  since  my  son  left  me  and  went  away  to  school  and  then  married 
***  I  have  never  felt  well  and  I  have  been  under  the  care  of  a 
doctor  ***  this  past  year  I  have  been  to  the  doctor  several  times 
and  he  suggests  I  should  go  away  for  a  change;"  and  that  "I  have 
been  living  by  myself  until  my  doctor  told  me  to  have  somebody 
live  with  me.  He  didn't  want  me  to  live  alone,  to  get  a  practical 
nurse  if  I  could  and  I  could  not  afford  that  so  I  asked  my  sister 
to  stay  v/ith  me  while  I  am  not  feeling  well," 

The  son,  /Villiam  George  white,  wes  seventeen  years  old  when 
the  decree  of  divorce  was  entered  in  June,  1934-«  He  attained  his 
majority  September  5,  1937,  He  lived  with  his  mother  until  September, 
1938,  when  he  entered  the  University  of  Illinois  and  he  did  not  live 
with  her  thereafter.  She  supported  and  maintained  him  from  i^ugust  5# 
1935  until  he  went  to  the  University,  out  of  the  $200  a  month,  which 
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was  paid  to  hsr  during  that  period  as  her  own  personal  alimony. 
The  son  was  compelled  to  leave  the  University  because  he  could 
not  make  the  required  educational  grades.  He  married  May  6, 
1939 t   and  an  invalid  child  was  born  of  said  marriage.  At  the 
time  of  the  hearing  the  son  was  twenty-four  years  old  and  employed 
at  a  salary  of  $7^   a  month.  Both  plaintiff  and  defendant  testified 
that  because  of  the  son's  circumstances,  they  felt  morally  obligated 
to  assist  him  financially  and  that  they  contributed  money  to  hin 
at  various  times. 

As  already  shown,  defendant's  salary  was  $7,200  a  year  both 
when  the  decree  was  entered  in  June,  1934,  and  when  the  alimony 
payments  were  reduced  to  $200  a  month  on  August  5*  1935»  He  testi- 
fied that  his  salary  was  increased  to  $8,500  a  year  in  1936,  Be 
further  testified  that  his  own  personal  expenses  for  1940  would  be 
$358  a  month,  which  included  $200  for  maintenance  and  food  and 
clothing  for  himself  and  his  wife,  $65  for  rent,  $35  for  automobile 
maintenance,  including  garage,  $35  for  lunch  and  parking  fees  and 
$23  for  income  taxj  and  that  the  insurance  premium  payments  which 
he  was  required  to  pay  under  the  original  decree  would  be  $78 
monthly.  The  foregoing  items  of  defendant's  estimated  expenditures 
for  1940,  which  are  exclusive  of  climony  payments  to  plaintiff, 
amount  to  $5^232  in  the  aggregate.  He  also  testified  that  b* 
proposed  to  pay  $70  a  month  to  his  son  to  aid  in  the  support  of 
the  latter 's  family  and  for  medical  care  for  his  invalid  child,>p 

Plaintiff  contends  that  the  trial  court  erred  in  reducing  her 
alimony  from  $200  to  $l6o  a  month  by  its  order  of  February  7,  19^ • 
The  rules  of  lav/  governing  the  question  presented  for  deter- 
mination on  this  appeal  have  long  been  settled  and  frequently 
enunciated  by  the  courts  of  review  of  this  state.  The  law  is  well 
established  that  a  divorced  husband  who  agrees  to  or  accepts  an 
order  fixing  the  amount  of  alimony  to  be  paid  by  him,  is  barred 
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from  urging  any  subsequent  modification  of  such  order  which  is 

based  on  conditions  which  existed  at  the  time  of  its  entry.  Only 

a  subsequent  change  in  circumstances,  either  in  the  needs  of  the 
one  entitled  to  receive  alimony  or  In  the  financial  ability  of  the 
one  obligated  to  pay  same,  will  authorize  the  modification  of  an 

order  or  decree  of  alimony.  In  Cole  v.  Colej  142  111,  I9,  tbe 

court  in  passing  upon  this  question  said  at  pp»  23  and  24s 

"The  applies tion  for  an  alteration  or  modification  of  the 
decree  is  always  addressed  to  the  judicial  discretion  of  the 
chancellor,  and,  ordinarily,  in  the  absence  of  fraud  in  procuring 
the  decree,  the  inquiry  is,  in  all  cases,  whether  sufficient  cause 
has  intervened  since  the  decree  to  authorize  or  require  the  court, 
applying  equitable  rules  and  principles;,  to  change  the  allowance. 
The  cases  cited,  and  others  in  this  court,  construe  the  statute 
as  authorizing  the  interposition  of  the  court  where  the  circum- 
stances of  the  parties  have  changed  since  the  former  order,  and 
as  giving  the  court  power,  for  causes  accruing  subsequently, 
to  alter  and  modify  the  allowance  to  meet  the  changed  conditions 
of  the  party.  It  is  not  intended  to  continue  the  right  to  alter 
or  modify  the  allowance  upon  the  state  of  case  existing  when  the 
decree  was  entered,  or  to  review  the  action  of  the  cliancellor 
therein.  The  parties  had  their  day  in  court,  with  the  right  of 
appeal  if  the  decree  was  deemed  erroneous,  and  it  cannot  be 
supposed  that  it  was  intended  that  the  court  should  sit  in  review 
of  its  own  decrees,  or  that  the  same  or  some  succeeding  chancellor 
presiding  in  the  same  court  should,  after  the  lapse  of  indefinite 
time,  have  power  to  reverse,  alter  or  modify  a  decree  for  alimony 
upon  the  facts  existing  at  the  time  of  its  entry.  Xhis  we  under- 
stand to  be  the  uniform  holding  in  this  State  and  elsewhere. 
Bishop  (Marriage  and  divorce,  vol,  2,  sec,  429),  says:   'The 
application  for  cliange  is  founded  upon  new  facts  which  have 
occurred  since  the  decree  was  origimilly  made,  and  in  the  absence 
of  new  facts  the  original  decree  is  deemed  to  be  res  judicata 
between  the  parties-  which,  like  any  other  judgment,  is  not  to  be 
disturbed  on  a  furtner  hearing,'" 

To  the  same  effect  are  Craig  v.  Craig p  I63  111.  17^i     Pelj^elfeja  ▼* 
Sonzlnski^  223  111,  A pp.  30j  and  Pribyl  v.  Pribyl^  250  111,  upp, 

3*9. 

Having  heretofore  concluded  that  plaintiff  was  bound  by  the 
agreed  order  of  August  5>  1935*  v,fhich  reduced  her  alimony  from  $2^0 
to  $200  a  month,  it  is  only  necessary  to  consider  the  facts  as  shown 
by  the  evidence  subsequent  to  that  date.  Does  the  evidence  dis- 
close such  changed  conditions  or  circumstances  in  the  affairs  of 
the  parties  since  .vUgust  5*  1935>  as  warranted  the  entry  of  the 
order  of  February  7,  1940,  reducing  plaintiff's  alimony  from  $200 
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to  $X60  a  month? 

ISiat  was  plaintiff's  situation  according  to  hep  uncoo- 
tradicted  testimony?  She  received  no  net  incoae  from  the  Elmhurst 
property.  Her  ordinary  living  expenses  amounted  to  $125  a  montii. 
Her  health  had  declined  to  sosae  extent  and  sh©  required  the  ser- 
vices of  a  practical  nurse,  whom  she  could  not  afford  to  employ 
out  of  the  alimony  payments  of  $150  which  defendant  made  to  her 
from  March  3,  1939,  to  February  7,  1940.  She  stated  that  she 
would  make  more  substantial  contributions  to  the  eare  and  support 
of  her  son  and  his  family  if  defendant  paid  her  the  amount  of 
alimony  properly  due  her, 

^^/hat  was  defendant's  situation  when  he  filed  his  petition 
for  a  reduction  in  plaintiff's  alimony  on  December  8,  1938>  and 
when  he  testified  upon  the  hearing  on  said  petition  on  January  26, 
1940?  He  had  remarried  in  August,  1924,  and  it  is  fair  to  assume 
that  he  was  keeping  house  with  his  present  wife  when  the  order  of 
August  5,  1935»  ^as  entered  just  as  he  was  keeping  house  vdth  her 
on  December  8,  1938,  and  on  January  1,  1940,  His  salary  was  $7,200 
a  year  on  August  5,  1935*  when  the  agreed  order  for  $200  a  month 
alimony  was  entered,  and  not  only  was  there  no  decrease  in  his 
income  subsequent  to  said  date  but  his  salary  was  increased  to 
$8,500  in  1936  and  remained  at  that  figure  until  the  order  appealed 
from  was  entered.  The  only  anticipated  increased  expenditure  testi- 
fied to  by  defendant  that  could  possibly  affect  the  amount  of  ali- 
mony plaintiff  should  receive  was  an  additional  insurance  premium 
payment  of  $7  a  month,  commencing  with  the  year  1940, 

Thus,  the  only  substantial  changes  in  defendant's  circum- 
stances since  the  entry  of  the  order  of  August  5,  1935*  ^®re  the 
increase  in  his  salary  and  the  condition  of  his  son  and  his  family 
as  heretofore  set  forth,   bile  neither  plaintiff  nor  defendant  is 
under  any  legal  obligation  to  support  their  adult  son,  since  he 
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has  not  becoioe  a  charge  upon  the  state  or  county,  they  both 
testified  that  they  recognized  a  moral  responsibility  upon 
thsir  part  to  assist  him  and  his  family.  Plaintiff  testified 
that  she  would  make  substantial  contributions  to  her  son  if 
defendant  is  compelled  to  pay  her  the  amount  of  alimony  she  is 
legally  entitled  to.  On  the  other  hand  defendant  states  that 
he  contemplated  contributiag  $70  a  month  to  his  son  during  1940 
and  thereafter.  Of  course,  the  trial  court  did  not  and  could 
not  in  its  order  of  February  7,  19*0,  require  defendant  to  pro- 
Tide  for  the  support  of  his  son  and  his  family.  The  condition 
of  the  son  should  and  unquestionably  does  appeal  to  the  con- 
scienoes  of  his  father  and  mother,  but  it  is  not  a  matter  properly 
cognizable  by  the  court  in  fixing  the  amount  of  plaintiff's  ali- 
mony, nor  can  it  be  considered  as  a  circumstance  affecting  plain- 
tiff's right  to  continue  to  receiTe  $200  a  month  aliJ2»>ny  as 
provided  in  the  agreed  order  of  Autjust  5#  1935* 

Other  points  have  been  urged  and  considered  but  in  ths 
▼law  1M  take  of  this  case  we  deem  further  discussion  unnecessary. 

Hm  order  of  the  Circuit  court  of  Februcry  7,  1940,  re- 
ducing plaintiff's  alimony  from  4^200  to  $l6o  a  month  is  reversed 
and  the  cause  is  remamied  with  directions  to  disniiss  defendant's 
motion  of  December  8,  1938,  for  a  reduction  In  the  amount  of 
plaintiff's  alimony  and  to  also  dismiss  plaintiff's  motion  of 
tha  same  date  for  an  increase  in  alimony. 

ORDER  RiilVERSED  AHD  CAUSE 
RSIULNDED  WITH  DIRECTIOIS. 

Scanl&n,  P.  J.,  and  Friend,  J„  concur* 
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B,  S»  FRANK, 

Appellai^t^ 

V. 

NOBSUN  J«  REILLY  ^ 

Appelllee  »  '"^-^^ ) 


iPPSAL  PROM  MUNICIPAL  COURT 
L*-^*-*^"  OF  CHICAOO. 


MR*  JUSTICE  SULLIVAN  DELIVERED  THE  OPINION  OF  THE  COURT, 
This  is  an  action  at  law  brought  by  plaintiff,  &•  S* 
Frank,  on  three  bonds,  eaeh  In  the  principal  amount  of  $5(^0, 
against  defendant,  Norman  J,  Rellly,  the  obligor  on  said  bonds, 
to  recover  a  balance  of  $1,265.58  of  principal  and  interest 
which  remains  onpaid  thereon.  Defendant  in  his  affidavit  of 
merits  alleged  as  his  defense  that  the  trustee  under  the  trust 
deed  securing  said  bonds  had  theretofore  instituted  a  foreclosure 
proceeding  in  behalf  of  all  of  the  bondholders,  including  plain- 
tiff, in  which  a  decree  of  foreclosure  was  entered  and  a  defi- 
ciency decree  was  procured  against  him,  wiilch  he  asserted  was  a 
final  adjudication  and  determination  of  his  liability  upon  all 
of  the  bonds  secured  by  the  trust  deed,  including  those  bonds 
upon  which  plaintiff's  claim  is  predicated.  The  case  was  tried 
by  the  court  without  a  Jury  and,  after  finding  the  issues  in 
favor  of  defendant  the  court  entered  judgment  against  plaintiff, 
who  prosecutes  this  appeal.  Defendant  has  filed  no  brief  in 
this  court. 

Upon  the  trial  of  this  cause  plaintiff's  three  bonds 
were  offered  and  received  in  evidence.  The  complaint  to  foreclose 
the  trust  deed,  the  master's  report  of  sale  and  distribution  and 
the  decree  confirming  the  sale,  all  of  which  documents  constituted 
part  of  the  record  in  the  foreclosure  proceeding  heretofore 
referred  to,  were  presented  in  evidence  by  defendant. 

The  parties  entered  into  the  following  stipulation  ©f 
facts; 
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"1*  Ida  Hon  man  and  Herbert  Hollman  were  the  original 
purchasers  of  the  bonds  sued  upon  here  numbered  73*  73  and  75« 

"2^     On  NoTenber  26,  1938»  "tiie  said  bonds  were  transferred 
to  S,  S,  Frank,  the  plaintiff  herein,  by  a  written  assignment 
of  that  date, 

"3.  The  said  E.  S,  Frank,  the  plaintiff  herein,  is  holding 
the  said  bonds  for  the  convenience  of  maintaining  this  suit  and 
is  not  a  purchaser  of  the  said  bonds  for  value, 

"4*  The  balance  due  on  the  said  bonds  up  to  and  including 
February  9,  194-0,  is  the  sum  of  $1,265»58» 

"5«  In  the  year  1935  a  foreclosure  proceeding  was  filed 
against  Norman  J«  Reilly,  the  defendant  herein,  entitled  the 
•The  Live  Stock  National  Bank  of  Chicago,  as  Trustee,  vs#  Noriaan 
J.  Reilly,  et  al,.  Circuit  Court  Cook  County,  Illinois,  No,  35  C 
16358*;  that  the  said  Ida  Hollman  and  Herbert  Hollman,  the  owners 
of  the  bonds  sued  upon  herein,  were  named  as  parties  defendant 
in  said  proceedings,  were  served  with  summons,  and  filed  their 
general  appearance  therein; 

"6,  The  said  proceeding  was  filed  by  the  said  trustee 
for  the  foreclosure  of  a  Trust  Deed  and  for  other  and  further 
relief  upon  a  bond  issue  of  $125,000,00,  Included  in  which  were 
the  bonds  sued  upon  herein,  as  appears  more  fully  from  the  bill 
of  complaint  which  is  an  exhibit  in  this  case^ 

**7»     On  February  20,  1937,  a  decree  was  entered  in  the 
said  proceeding  confirming  the  sale  of  certain  real  estate  fore- 
closed therein  and  entering  a  deficiency  judgment  in  personam 
against  the  d-fendant  herein  in  the  sum  of  $79,354-»72;  that  the 
Master  in  Chancery,  to  whom  the  said  cause  was  referred  for  the 
purpose  of  computing  the  above  sum,  included  in  his  computation 
the  sum  due  upon  the  said  bonds  sued  upon  herein  as  well  as  all 
other  bonds  secured  by  said  Trust  Deed,  which  finding  was  con- 
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firmed  by  the  said  decree  of  said  Court*  The  said  decree  is  an 
exhibit  in  this  cause* 

"8,  The  plaintiff  herein  has  not  made  demand  upon  the 
Trustee  to  enforce  the  said  personal  deficiency  decree  against 
the  defendant  herein,  nor  has  the  said  plaintiff  tendered  indemni- 
fication to  the  said  Trustee*" 

Plaintiff's  theory  is  that  "under  the  general  laws  and 
especially  under  the  facts  of  this  case,  the  entry  of  a  deficiency 
decree  in  favor  of  a  trustee,  who  has  foreclosed  a  trust  deed 
securing  a  bond  issue  against  the  maker,  cannot  be  urged  as  a 
former  adjudication  by  the  obligor  in  a  suit  at  law  upon  the 
bond*** 

Defendant's  position  in  the  trial  court  was  that  the  entry 
of  the  deficiency  decree  in  the  prior  foreclosure  proceeding  in 
favor  of  the  trustee  under  the  trust  deed  which  secured  the  bond 
issue,  including  plaintiff's  bonds,  was  res  .ludicata  as  to  the 
instant  action* 

Plaintiff  urgos  that  since  defendant  failed  to  show  in  the 
case  at  bar  that  he  was  personally  served  with  process  or  that  he 
entered  his  appearance  in  the  foreclosure  proceeding,  it  did  not 
appear  that  the  trial  court  had  the  necessary  Jurisdiction  of  his 
person  in  said  foreclosure  proceeding  to  authorize  the  entry  of 
the  deficiency  decree.  This  contention  is  without  merit.  Since 
the  court  had  no  power  to  enter  the  deficiency  decree  in  the  fore- 
closure case  unless  the  defendant  in  that  proceeding  had  been 
personally  served  or  appeared,  it  must  be  presumed  that  the  court 
had  Jurisdiction  to  enter  said  deficiency  decree. 

Plaintiff  also  urges  that  there  was  no  identity  shewn 
between  the  parties  in  the  foreclosure  proceeding  and  the  parties 
in  the  instant  case.  It  is  sufficient  answer  to  this  contention 
to  say  that  the  deficienify  decree  was  entered  against  Reilly, 
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one  of  the  defendants  in  the  foreelosure  proceeding,  who  is  the 
defendant  here  and  that,  while  the  trustee  was  the  plaintiff  in 
the  foreclosure  proceeding,  he  instituted  that  action  in  behalf 
of  all  bondholders,  including  plaintiff,  and  his  conduct  and 
management  thereof  was  binding  on  the  bondholders* 

We  think  the  recent  case  of  Skolnik  v,  Pete 11a ^  376  111. 
500,  is  controlling  as  to  the  question  presented  for  determination 
on  this  appeal.  The  appeal  in  that  case  was  first  considered  by 
this  court  in  Skolmlk  v.  PetellSf  304  111,  /pp,  331,  It  appeared 
therein  that  in  I928  John  Roloffs  and  Ethel  Roloffs,  his  wife  were 
the  owners  of  certain  real  estate  in  Cook  county  and  on  that  date 
executed  and  delivered  ninety  bonds  of  various  denominations  evi- 
dencing an  indebtedness  of  $45,000,  To  secure  those  bonds  a  trust 
deed  was  executed  to  the  Garfield  State  Bank,  as  trustee^  of  even 
date  with  the  bonds,  which  was  eventually  foreclosed  as  herein- 
after stated.  After  the  execution  and  delivery  of  these  bonds 
and  this  trust  deed  the  property,  subject  to  the  lien  of  tlie  trust 
deed,  was  conveyed  to  one  Fiargaret  Considine  and  thereafter  by  her 
conveyed  to  Giro  Petella  and  Beatrice  Petella,  his  wife.  In  the 
last  mentioned  deed  the  Petellas  expressly  assumed  and  agreed  to 
pay  the  indebtedness  secured  by  the  above  mentioned  trust  deed* 
The  plaintiff  in  that  case  was  the  ov.ner  of  one  of  the  bonds  so 
secured,  the  obligation  of  which  was  so  assumed  by  the  Petellas. 

After  the  Petellas  had  purchased  the  property,  and  after 
they  had  made  several  payments  on  the  principal  and  interest 
secured  by  the  trust  deed,  a  default  occurred  and  the  trustee 
foreclosed  for  the  benefit  of  all  bondholders.  The  Roloffs  who 
had  signed  the  bonds  and  the  Petellas  who  had  assumed  their  payment 
were  made  parties  defendant  in  the  foreclosure  suit,  and  were  duly 
served  with  summons.  It  is  admitted  that  the  court  in  the  fore- 
closure suit  had  personal  Jurisdiction  over  them  as  well  as  ovep 
the  subject  matter  in  issue,  A  decree  of  foreclosure  was  entered. 
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a  sale  held  pursuant  to  that  decree  and  the  plaintiff  in  the 
subsequent  action  at  law,  as  the  holder  of  one  of  the  bonds  in 
the  principal  sum  of  $5^0  realized  the  sum  of  $luO,  as  a  result 
of  the  sale  In  the  foreclosure  proceeding.  Thereafter,  on  June 
22,  1938,  the  Circuit  court  of  Cook  county  in  which  the  foreclosure 
ivas  had  entered  a  deficiency  decree  against  the  makers  of  the  bonds, 
but  not  against  the  i etellas  who  had  assumed  their  payment. 

An  action  at  law  was  then  cosuaenced  in  the  Municipal  court 
against  Giro  Petella  and  Beatrice  Petella  for  the  balance  remaining 
unpaid  on  the  bond  held  by  Claea  Skolnlk  and  It  was  alleged  in  the 
statement  of  claim  filed  therein  that  after  giving  full  eredit  for 
all  sums  realized  on  the  foreclosure,  there  remained  due  for 
principal  and  interest  on  the  bond  in  question  the  sun  of  $6lO# 
There  was  a  motion  to  strike  the  statement  of  claim  setting  forth 
the  facts  hereinabove  disclosed  and  an  answer  to  the  motion  to 
strike  not  questioning  any  of  the  facts,  but  taking  the  position 
that  the  foreclosure  suit  did  not  adjudicate  the  issues  presented 
by  the  action  at  law  because,  in  the  foreclosure  proceeding,  there 
liad  been  no  allegation  either  seeking  or  permitting  any  personal 
recovery  against  the  Petellas,  nor  any  allegation  which  would  hare 
sustained  a  personal  Judgment  against  them  and  setting  forth 
affirmatively  that  Beatrice  Petella  was  made  a  party  to  the  fore- 
closure only  for  the  purpose  of  barrizig  her  redemption  rights  and 
not  to  enforce  any  personal  liability  on  her  part  by  reason  of  the 
assumption  agreement,  Ciro  Petella  died  pending  the  litigation 
and  the  cause  proceeded  against  Beatrice  alone. 

In  that  case  we  said  at  pp»  333#  334-,  335  and  339: 

"Plaintiff  contends  in  her  brief  that  *  since  the  complaint 
in  the  foreclosure  proceeding  did  not  allege  facts  which  would 
sustain  a  finding  of  personal  liability  against  Beatrice  Petella, 
no  issue  was  made  as  to  her  personal  liability  and  consequently, 
those  proceedings  constitute  no  bar  to  the  present  action  seeking 
to  enforce  liability  against  her, » 

"Defendant's  theory  is  that  since  she  was  a  party  to  the 
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foreclosure  proceeding  and  had  entered  her  general  appearance 
therein,  the  court  had  Jurisdiction  to  enter  a  deficiency  decree 
against  her  and  having  entered  a  deficiency  decree  against  the 
mortgagors  and  having  failed  to  enter  such  a  decree  against  her^ 
plaintiff  is  now  barred  under  the  doctrine  of  res  judicata  from 
maintaining  this  action, 

*»Prlor  to  the  act  of  1865  (ch.  95,  sec,  17,  111.  Rev. 
Stat,  1937  [Jones  111*  Stats,  Ann,  83*17 J )>  ^vhicii  authorizes 
the  court  in  suits  in  equity  directing  a  decree  in  foreclosure^ 
to  render  a  decree  for  any  balance  that  may  be  found  due  plaii^- 
tiff  after  the  sale  of  the  mortgaged  premises  and  award  execution 
therefor,  it  was  necessary  to  institute  a  separate  action  at  law 
for  the  eecovery  of  such  balance  or  deficiency.  The  statute 
confers  upon  the  court  the  right  to  grant  and  upon  a  plaintiff 
the  right  to  demand  from  defendants  in  a  foreclosure  proceeding, 
all  the  relief  that  could  be  secured  in  a  court  of  law.  The  act 
of  1865  was  clearly  intended  to  prevent  a  multiplicity  of  suits 
by  facilitating  the  determination  in  the  foreclosure  proceeding 
of  all  possible  pertinent  questions  between  the  same  parties.  It 
is  true  that  the  statute  does  not  make  it  obligatory  upon  a 
plaintiff  in  a  proceeding  to  foreclose  to  exercise  his  right 
thereunder  to  demand  a  personal  judgment  against  the  person  •r 
persons  liable  for  the  deficiency  after  sale.  It  is  also  true 
that  a  creditor  by  note  and  mortgage  may  sue  at  law  on  the  note 
and  in  equity  to  enforce  the  mortgage  lien  and  that  these  remedies 
may  be  pursued  either  concurrently  or  successively,  although  of 
course  he  can  have  but  one  satisfaction, 

•however,  it  is  insisted  that,  notwithstanding  plaintiff's 
complaint  to  foreclose  did  not  allege  any  facts  showing  personal 
liability  as  to  Beatrice  Petella  or  seek  a  personal  judgment 
against  her  for  the  deficiency  and  even  tiiough  ordinarily  it  is 
not  obligatory  upon  a  plaintiff  in  a  foreclosure  suit  to  demand 
ot  secure  a  deficiency  judgment  against  the  defendant  or  defendants 
personally  liable  and  as  a  general  rule  the  ovraer   of  a  note  and  a 
mortgage  securing  same  luaj   sue  at  law  on  the  note  and  in  equity 
to  enforce  the  mortgage  lien,  since  defendant  was  a  necessary 
party  to  the  foreclosure  proceeding  and  personally  appeared  before 
the  court  therein  and  plaintiff  did  exercise  her  right  under  the 
statute  to  procure  a  deficiency  decree  against  the  mortgagors  and 
could  have  procured  a  similar  decree  against  the  grantee,  Beatrice 
Petella,  the  fact  that  she  could  have  procured  such  a  decree  in 
the  foreclosure  proceedings  bars  plaintiff  from  maintaining  this 
action* 

"In  so  far  as  we  have  been  able  to  ascertain  the  precise 
question  presented  has  not  heretofore  been  considered  op  deter- 
mined by  any  court  of  review  in  this  State* 

«***  we  think  that  the  doctrine  of  res  Judicata  is  properly 
invoked  by  defendant  and  that  plaintiff  is  precluded  from  recovery 
herein,  .Vhile,  as  heretofore  stated,  it  is  not  obligatory  for 
the  plaintiff  in  a  foreclosure  suit  to  ask  for  or  to  secure  a  judg- 
ment against  the  defendant  or  defendants  personally  liable  for 
the  deficiency,  in  our  opinion,  if  a  mortgagee  does  exercise  his 
right  under  the  statute  to  procure  a  deficiency  judgment  against 
any  defendant  so  liable,  he  is  bound  in  that  proceeding  to  also 

exercise  the  saoe  right  against  any  other  defendant  w/iO  is  a 
necessary  party  eoid  wh©  is  personally  liable  and  personally  before 
the  court,  and,  if  he  dees  not,  he  should  be  barred  from  seeking 
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a  personal  judgment  In  a  subsequent  proceeding  against  any  such 
defendant.  If  a  mortgagee  does  not  exercise  his  right  under  the 
statute  to  demand  and  procure  a  personal  judgment  for  the  deficiency 
against  any  defendant  in  the  foreclosure  proceeding  he  is  clearly 
entitled  to  pursue  his  remedy  at  law  against  anyone  personally 
liable  for  the  balance  due  on  the  mortgage  notes  or  bonds  as 
represented  by  the  amount  of  the  deficiency*  On  the  other  hand, 
it  seems  to  us  that  if  he  does  secure  a  personal  judgment  for  the 
deficiency  in  the  foreclosure  proceeding  against  any  defendant 
therein  and  It  appears  that  he  could  have  just  as  readily  procured 
a  similar  judgment  against  another  defendant  in  said  proceeding  and 
that  he  did  not  do  so,  he  should  be  precluded  from  harassing  the 
court  and  such  othar  defendant  with  another  action  on  the  same  claim. 
The  issue  sought  to  be  litigated  here  was  open  to  plaintiff  in  the 
foreclosure  case.  It  is  again  raised  here  for  the  sole  purpose  of 
securing  the  same  relief  which  plaintiff  could  have  but  failed  to 
secure  in  the  former  suit," 

A  certificate  of  importance  and  appeal  was  granted  and  the 

Supreme  Court  in  Skolnlk  v,  Pete Ha j  supra j  in  affirming  the  decision 

of  this  court,  said  at  pp»  502,  503,  504,  505,  506  and  507j 

"It  is  conceded  by  the  plaintiff  »that  had  the  pleadings  in 
the  foreclosure  case  alleged  the  fact  that  Beatrice  Petella  had,  by 
the  deed  conveying  the  promises  to  her,  assumed  and  agreed  to  pay 
the  debt  secured  by  the  trust  deed  sought  to  be  foreclosed,  so  that 
her  personal  liability  was  in  issue,  and  then  the  foreclosure  decree 
found  the  Roloffs,  the  mortgagors,  personally  liable,  then,  as  to 
personal  liability  on  the  part  of  Beatrice  Petella  (the  owner  of 
the  equity),  the  decree  would  have  barred  the  instant  suit,"  This 
concession  is  in  accordance  with  the  statutory  provision  (Ill«  Rev, 
Stat,  1939*  chap,  95^  par.  17)  giving  courts  of  chancery  the  power 
in  foreclosure  suits,  to  enter  personal  judgments  for  deficiency 
where  the  persons  liable  have  been  served  with  summons.  The  point 
for  decision  is,  therefore,  narror>'ed  to  a  deteriuination  of  whether 
the  plaintiff  could  take  advantage  of  this  statutory  provision  in 
part,  without  exercising  it  in  full  against  all  of  the  persons 
directly  and  primarily  liable  for  the  payment  of  the  debt  secured 
by  the  trust  deed.  Conversely,  could  the  plaintiff  take  a  personal 
judgment  against  a  part  of  those  personally  liable  and  withhold 
action,  pending  farther  developments,  against  others  who  were  like- 
wise personally  liable.  Both  the  trial  court  and  the  Appellate  Court 
held  that  all  claims  for  personal  liability  were  merged  in  the 
deficiency  decree  and  that  the  plaintiff  was  without  remedy  in  this 
suit, 

•'It  is  apparent  from  the  briefs  on  file  that  the  difficulties 
in  disposing  of  this  case  have  arisen  from  failure  to  distinguish 
between  the  rules  applicable  in  a  case  of  re^  judicata  as  dis- 
tinguished from  cases  involving  merely  an  estoppel  by  verdict, 
*♦«  Appellant's  position  v/ould  be  well  taken  if  this  were  a  case 
of  estoppel  by  verdict,  but  v.e  carmot  agree  that  it  falls  in  that 
classification.  It  comes  rather  within  those  niles  more  precisely 
defined  within  the  broader  limits  of  the  law  pertaining  to  res 

"As  illustrated  by  the  cases  which  appellant  cites,  the 
rules  of  estoppel  by  verdict  apply  to  some  fact  or  issue  necessarily 
determined  by  the  previous  litigation  and  make  the  determination 
of  that  fact  or  issue  conclusive  upon  those  who  have  once  litigated 
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it,  either  in  the  same  or  a  different  cause  of  action  involving 
either  the  same  or  a  different  subject  matter.  The  principles 
of  res  judicata,  on  the  other  hand,  are  liidted  to  one  cause  of 
action  concerning  one  subject  matter,  but  are  much  broader  in 
their  scope,  taking  in  not  only  all  that  was  adjudicated  in  the 
prior  action,  but  all  that  might  have  been  ***« 


Hthout  reiterating  the  numerous  citations  in  that  opinion 
[Phelps  V,  City  of  Chicago,  331  111,  80]  we  call  attention  to  the 
following  language  which  we  deem  pertinent  to  the  present  case: 
*A   judgment  in  ejectment  is  conclusive  against  attack,  either 
collateral  or  direct,  as  to  all  questions  which  could  have  been 
raised  in  the  case  ***  The  rule  of  res  judicata  embraces  not  only 
what  actually  was  determined  in  the  former  case  between  the  same 
parties  or  their  privies,  but  it  extends  to  any  other  matters 
properly  involved  which  might  have  been  raised  or  determined,  *** 
The  rule  of  res  Judicata  or  estoppel  by  judgment,  where  there  is  no 
want  of  Jurisdiciion,  is  operative  vhether  the  judgment  be  erroneous  1 
or  not.  In  the  ejectment  suit  the  city  was  served  ^Ith  a  summons, 
it  appeared  by  its  attorney  and  filed  a  plea.  It  had  a  right  in 
that  case  to  raise  any  question  which  the  court  had  jurisdiction 
to  determine.  One  of  the  questions  which  the^g^ourt  had  jurisdiction 
to  determine  was  the  question  of  the  right  of/ city  to  be  reimbursed 
in  the  amount  due  on  the  tax  deeds.  This  question  was  not  adjudicated 
but  a  judgiaent  was  entered  that  found  that  the  city  was  guilty  of 
unlawfully  withholding  from  the  defendant  in  error  the  possession 
of  the  premises  described  in  the  declaration  and  that  he  was  the 
owner  of  the  premises  in  fee  simple  absolute  in  his  own  right  and 
was  entitled  to  the  immediate  possession  of  the  s&me.  This  judgment 
embraced  not  only  what  actually  v.as  determined  in  the  ejectment  suit, 
but  it  also  extended  t©  any  other  matter  properly  involved  which 
a£ght  have  been  raised  and  determined, * 


"In  the  case  we  are  now  considering  the  court,  on  foreclosure 
of  the  mortgage  had  Jurisdiction  of  the  subject  matter,  with  personal 
jurisdiction  of  the  parties  and  had  express  statutory  power  to  render 
a  personal  judgment  against  any  one  liable  for  any  deficiency  over 
whom  it  had  personal  jurisdiction.  It  may  be  that  the  pleadings  did 
not  raise  the  question  of  Mrs,  Patella's  liability  for  payment  of 
the  debt,  but  that  is  not  decisive  of  the  question  because  the  plead- 
ings were  under  plaintiff's  control  and  they  might  have  done  so.  In 
Phelps  V,  City  ef  Chicago y  supra 4  the  pleadings  did  not  raise  the 
question  of  reimbursement  under  the  tax  deed  but  the  claim  was 
nevertheless  barred  because  they  might  have  done  so," 

It  will  be  noted  that  in  the  Skolnlk  case  the  question  ©f 
Mrs,  Petella's  liability  on  the  mortgage  bonds  was  n©t  raised  by  the 
complaint  in  the  foreclosure  proceeding  and  that  n©  deficiency  judg- 
ment was  entered  against  her.  Yet,  because  she  was  liable  for  the 
debt  and  her  liability  might  have  been  alleged  in  the  complaint  in 
the  foreclosure  suit  and  a  deficiency  judgment  was  procured  against 
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other  defendants  and  might  also  have  been  procured  against  her, 
it  was  held  that  the  decree  in  tine  prior  foreclosure  suit  was 
res  judicata  as  to  the  action  at  law  brought  against  Mrs*  Petelle 
to  recover  the  balance  due  on  one  of  the  bonds  involved  la  the 
said  foreclosure  proceeding. 

Where,  as  here,  not  only  was  Reilly«s  liability  for  the 
mortgage  debt  alleged  in  the  prior  foreclosure  proceeding  but  a 
deficiency  decree  was  actually  rendered  against  him,  that  decree 
must  be  held  to  be  res  .judicata  of  the  instant  suit. 

As  stated  by  the  Supreme  Court  in  the  Skolnik  case,  "piece 
meal  litigation  is  not  permitted  and  neither  the  parties  nor  the 
courts  may  be  twice  vexed  with  the  same  cause  of  action*" 

The  Judgment  of  the  Municipal  court  Is  affirmed, 

JUDGMENT  APFIRMi^D* 

Scanlan,  P,  J,,  and  Friend,  J,,  coneuj^,» 
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JOSEPH  MALONEY,   |  /)  /  } 

Appell#nt,  y  )  '^-^ 

I  :  )  APPE|L  FROM  MUNICIPAL  COURT 

Vs       I  /--.  )  / 

I  i  )  /         OF  CHICAGO .          o 

JOHN  ROSENBLAD,  /  /  )  \,^  -,.                    A 

AppejjLLee.  -^  )  ~k 

Iffi.  JUSTICE  SULilVAN  DELIVERED  THE  OPIKIOK  OF  Tit:.  COUKl', 

On  January  17,  1940,  plaintiff,  Joseph  Maloney,  procured 
a  judgment  by  confession  against  John  Hosenblad,  defendant,  on 
a  note  for  a  balance  claimed  to  be  due  thereon  of  $771«76,  On 
January  31,  1940,  defendant  filed  his  motion  to  vacate  said 
judgment  and  thereafter  on  February  14,  1940,  he  was  granted 
leave  to  appear  and  defend,  the  judgment  to  stand  as  security. 
After  a  hearing  by  the  court  witiK>ut  a  jury,  the  issues  were 
found  in  favor  of  defendant  and  a  judgment  order  was  entered 
February  26, '1940,  which  vacated  and  set  aside  the  judgment  by 
confession  entered  on  January  17,  1940.  Plaintiff  appeals, 

Olaf  Persson  lived  at  the  home  of  Mrs.  Kathryn  Shea  for 
about  thirty  years,  where  he  died  June  27,  1939.  Immediately 
after  Persson* s  death  Mrs,  Shea  notified  plaintiff,  who  is  in 
the  undertaking  business,  Persson* s  remains  were  removed  by 
plaintiff  to  his  undertaking  establishment.  On  June  28,  1931, 
the  day  follovi/ing  Persson's  death,  Mrs,  Shea  delivered  all  of 
the  decedent's  papers  and  effects  to  plaintiff.  Included  in 
same  was  a  bank  book  showing  deposits  to  Persson* s  account  in 
a  Chicago  bank  amounting  to  more  than  $1,900  and  vvTitten 
directions  to  notify  Rosehblad  in  case  of  the  decedent's  death. 
Plaintiff,  learning  that  defendant  was  in  Williams  Bay,  Wiscon- 
sin, telegraphed  1-iim  that  Persson  had  died,  Rosenblad  returned 
to  Chicago  the  next  day,  July  29,  1939,  and  he  and  his  wife 
visited  the  undertaking  parlor  to  view  Persson* s  remains,  which 
at  that  tiiae  were  laid  out  in  a  $77^   casket  selected  by  Mrs.  Shea, 
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Tlriat  afternoon  Mr,  and  Mrs,  Rosenblad  were  driven  to  the  cemetery 
by  one  of  plaintiff's  employees,  where  they  selected  a  burial  lot. 
It  was  arranged  with  the  cemetery  representative  that  payment  for 
thfi  lot  and  the  vault  in  which  the  casket  v/as  to  be  placed  would 
be  adv&nced  by  plaintiff,  \Vhen  Mr,  and  Mrs,  aosenblad  again 
visited  the  undertaking  parlor  that  evening,  they,  with  Mrs,  Shea, 
were  invited  by  plaintiff  to  Join  him  in  his  private  office.  The 
evidence  is  somewhat  conflicting  as  to  what  took  place  at  that 
meeting.  Inasmuch  as  the  only  question  presented  is  one  of  fact 
concerning  what  was  said  and  done  there,  we  deem  it  necessary  for 
a  clearer  understanding  of  just  what  occurred  to  set  forth  the 
evidence  somewhat  fully, 

Rosenblad,  called  as  a  witness  by  plaintiff,  testified, 
"He  wanted  me  to  sign  a  funeral  bill  ***  and  I  said,  *  ifhj   should 
I  sign  that  funeral  bill  for?»  ***  I  said,  'How  much  is  that 
bill?*  and  he  said,  'The  bill  is  between  ten  and  eleven  hundred 
dollars,'  and  I  asked  him,  'Why  should  I  sign  that  bill  for?' 
He  said,  'So  I  could  draw  his  money  for  the  funeral'  on  the  bank 
in  Persson's  account  ***  he  told  me  twice  to  sign  the  bill,  and 
I  signed  Itj"  and  he  told  me  tiiat  the  reason  he  wanted  me  to 
sign  the  funeral  bill  "was  because  he  wanted  to  go  to  the  bank 
the  next  day  and  draw  out  the  money," 

Plaintiff  testified  that  when  Mr,  and  Mrs,  Rosenblad  and 
Mrs,  Shea  came  into  his  office  he  had  on  his  desk  all  of  the 
decedent's  papers  and  effects,  which  Mrs,  ihea  had  theretofore 
delivered  to  himj  that  he  showed  Rosenblad  "all  the  papers"  and 
the  bank  book;  that  among  decedent's  papers  on  his  desk  was  a 
letter  "the  early  part  of  it  was  in  English  and  the  latter  part 
of  it  was  in  a  foreign  hand;"  that  defendant  said,  "Yes,  that 
directs  me  to  take  charge  of  the  entire  funeral  and  to  draw  the 
money  out  of  the  bank  and  pay  all  the  funeral  expenses  or  any 
other  expenses  as  soon  as  possible,  or  as  soon  after  the  funeral 
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as  possible  and  to  send  the  balance  of  moneys  to"  certain  re- 

latlYes  of  the  decedent  whose  names  and  addresses  in  Sweden 
were  stated  in  the  letter;  that  the  early  part  of  the  letter 
read  "In  case  of  death,  notify  John  Rosehblad,  I829  North 
LeClairej"  tixat  Rosenblad  "looked  at  the  bank  book  which  con- 
tained Nineteen  hundred  and  some  dollar s;**  that  he  took  away 
with  him  "This  one  letter  he  had  in  his  hand,"  but  he  did  not 
state  why  he  was  taking  it;  that  "I  then  asked  him  what  he  had 
done  out  at  the  cemetery  ***  He  said  he  selected  a  very  nice 
grave  and  I  said,  'SiKhat  did  it  cost?'  ***  I  had  known  the  cost 
by  that  time  as  the  cemetery  told  me  *♦*  i  said,  »I  understand 
It  is  $93  -  $94  total  at  the  cemetery'  *»«t  I  believe  the  grave, 
itself,  was  $75»<^0  and  the  additional  was  the  opening  charge  *** 
Then  I  said,  'Vftiat  will  you  want  to  use  regarding  a  box  -  wooden 
or  cement,*  He  said,  'Oh,  a  cement  box,  of  course,'  Then  I  said, 
'There  are  two  kinds  of  cement  boxes  -  there  is  a  cheap  one  and 
a  better  one,*  He  said  he  wanted  the  better  one  ***  Then  I  said 
to  him,  'Now  regarding  the  cemetery  and  those  cash  items,  it  has 
always  been  our  policy  that  the  family  would  produce  the  cash 
to  take  care  of  any  immediate  cash  expenditures'  ***  so  he  said, 
'Well  you  take  care  of  it  and  we  will  settle  the  whole  bill  after 
the  funeral,'  so  I  said  'Now  regarding  the  casket  and  all  the 
services  that  have  been  performed,  are  you  satisfied  with  them?' 
He  said  'Yes,'  and  I  said  'Now  is  the  time  to  make  a  change  if 
you  are  not  thoroughly  satisfied  with  the  casket  -  I  am  willing 
to  change  it  right  now  -  no  use  having  an  argument  about  it 
later,'   'No,'  he  said,  'That's  not  too  good  for  him,'  and  his 
wife  chided  in  and  said  the  same  thing,  and  then  I  said,  'So  you 
agree  it  is  satisfactory?'  And  then  I  said,  'In  order  to  have 

me  put  out  this  cash,  it  will  be  necessary  for  you  to  sign  this 
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note  which  will  automatically  approve  the  entire  account,  and 
then  after  the  funeral,  I  shall  go  with  you  to  the  bank  and 
you  will  take  care  of  the  payment  of  the  bill,'  He  said,  »Yes,* 
and  he  signed  the  note  which  was  part  of  the  contract  ***,  In 
order  to  liave  him  sign  this  note  or  that  he  would  sign  the  note, 
he  mentioned  to  me  that  he  insisted  upon  everything  being  filled 
out  entirely,  and  went  about  talking  about  the  balance  of  the 
arrangements  for  the  funeral,   'Now,*  I  said,  *It  will  be  necessary 
to  have  a  hearee**  I  said,  *Miat  will  you  need  in  the  way  of  auto- 
mobiles.*  'Mill  you  need  a  car  -  have  you  a  car,*  He  said  'No.* 
»We  will  need  a  limousine  for  ourselves,  one  for  the  pall  bearers 
and  a  hearse,*  ***  He  said  it  was  very  agreeable  about  the  entire 
bill  -  he  was  satisfied." 

Plaintiff  further  testified,  «8@«e "I  said  I  would  ask  him 
to  sign  that  note,  which  would  complete  and  authorize  payment  of 
that  entire  funeral;"  that  "he  said  that  was  0,^  K,  or  words  similar 
to  thatj"  that  he  then  signed  the  note;  that  "he  told  me  we  would 
go  to  the  bank  after  the  funeral;"  that  he  (Maloney)  believed  that 
by  presenting  a  certified  copy  of  Persson's  death  certificate  to 
the  bank  he  could  "drawthat  money  after  Persson*s  death"  to  pay 
his  funeral  expenses;  and  that  sometime  thereafter  he  turned  over 
Persson*s  bank  book  and  all  of  his  papers  to  the  Public  Adminis- 
trator, 

Following  is  the  itemized  funeral  bills 

"Account 
Estate  of  Olaf  Persson 


To  Joseph  Maloney,  to, 

FOR  THE  FUNERAL  OF  Olaf  Persson 

MERCHANDISE 

Brought  forward     $995«00 
Casket  $775.00     AUTO  LIVERY 
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Vault,  Outside  Box  or  100.00  Hearse  i^orest  Home   21,00 

Shipping  Case 

Clothing  1.85  2  Limousines  at  $18   36,00 

Gloves  3*00  Flower  Cars 
Decorations:  Palms  and  Ferns  20.00  Removal 

Candles  and  Candelabras  CASH  ADVANCES: 

SERVICS  CHARGES  Church  Services 


Embalming        ) 

Clergymen 

10.00 

Personal  Services  ) 

35»oo 

Cemetery 

94.00 

State  Sales  Tax 

26.41 

DEATH  NOTICES  18.75  COMPLETE  SBRVICB 

Certified  Copies  1.50  Telegram  &  Telephone   4.65 

Calls 
Forward     955.10  $1147.16" 

On  this  fioneral  bill  form,  which  was  7  1/4  inches  "high" 
and  8  1/2  inches  wide,  there  was  other  printed  matter  under  the 
statement  of  account.  Immediately  below  the  statement  of  account 
form  and  attached  thereto  was  the  note  involved  herein,  which  was 
about  3  1/2  inches  "high"  and  8  1/2  inches  wide.  Between  the 
statement  of  account  and  the  note  the  paper  was  perforated. 

Plaintiff  filed  his  claim  in  the  Probate  court  against  the 
estate  of  Olaf  Persson,  where  it  was  allowed  to  the  extent  of  $500, 

Mrs,  Shea  testified  in  behalf  of  plaintiff  that  she  saw 
him  hand  a  paper  to  defendant  to  sign,  but  she  did  not  see  the 
latter  read  it;  that  she  heard  Maloney  tell  Hosenblad  that  the 
paper  was  "Something  about  the  funeral  expenses  •***  it  was  supposed 
to  be  for  the  funeral  expexnes  -  I  didn't  pay  much  attention,  but 
I  heard  him  say  the  funeral  expenses;"  and  that  the  note  was  the 
lower  portion  of  one  big  paper. 

Defendant  testified  in  his  own  behalf  that  he  was  seventy- 
two  years  old  and  that  he  was  retired  after  havin^  worked  for  the 
Chicago  &  Northwestern  Railway  as  a  car  repairman  for  about  forty- 
eight  years;  that  he  knew  Persson  during  his  lifetime;  that  he 
"saw  him  six  weeks  before  he  died"  and  before  that  "I  didn't  see 
him  for  about  eight  years;"  that  he  went  to  plaintiff's  ixnder taking 
parlor  on  the  evening  of  June  29,  1939*  "J^ist  to  view  the  body;" 
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that  Mr.  Maloney  "says  he  got  a  funeral  bill  there  and  for  me  to 
sign  so  that  he  could  go  to  the  bank  and  draw  the  money  from 
Persson's  bank  account  ***  I  said,  'Why  should  I  sign  that 
funeral  for,*  ***  He  said  so  he  could  get  the  money  from  Persson's 
hank  account  ***  I  signed  it;"  that  the  paper  he  signed  was  "about 
nine  inches  long"  and  "about  five  or  six  inciies"  wide;  that  Maloney 
"pointed  his  finger  on  where  to  sign  it  and  said  *sign  tiiere'  *** 
he  said  'sign  it  there'  and  put  his  finger  on  itj"  that  Maloney 
held  the  paper  while  he  signed  it;  that  plaintiff  did  not  at  that 
time  or  at  any  other  time  ask  him  "to  pay  for  Olaf  Persson's 
funeral;"  that  plaintiff  did  not  give  him  any  other  papers  or 
letters  and  did  not  hand  him  a  letter  written  partly  in  Swedish 
to  translate;  that  he  did  not  read  or  translate  any  such  letter  to 
plaintiff;  that  the  only  paper  called  to  his  attention  was  one  which 
said  "if  anything  happens,  to  look  for  John  Hosenblad,  and  it  was 
signed  by  Olaf  Persson;"  and  that  he  did  not  attend  Persson's 
funeral  because  "I  didn't  like  Mr,  Maloney  very  well  -  the  way 
he  made  me  sign  that  funeral  bill  -  I  thought  of  it  when  I  came 
home  and  thought  if  I  went  down  there  he  might  make  me  sign  more 
bills." 

Mrs.  Christina  Rosehblad,  defendant's  wife,  testified  in 
his  behalf  that  when  they  were  in  Maloney' s  office  on  the  night 
of  June  29,  1939,  plaintiff  said  '♦'!  have  a  bill  here  I  want  to 
have  you  sign'  and  my  husband  said,  ''.Vhat  raust  I  sign  that  bill 
for?'  And  he  told  my  husband  two  -  three  times  if  he  wanted  to 
sign  that  bill,  and  my  husband  say,  'i^hat  must  I  sign  that  bill 
for?'"  that  kaloney  answered  "To  0.  K.  that  bill  so  that  I  can  get 
the  money  from  Persson's  bank  book;"  that  plaintiff  did  not  ask  hep 
husband  if  he  would  pay  "for  the  funeral  or  any  part  of  it;"  that 
she  saw  her  husband  "sign  a  funeral  bill;"  that  he  said  "Inhere  shall 
I  sign?"  and  .aloney  put  his  finger  on  it  and  said,  "Sign  there;" 
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that  she  hearu  no  conTorsation  as  to  who  ives  to  pay  for  the  ftuieralj 
that  fthen  they  were  in  Ualoney's  office  that  evening,  he  had  all  of 
Persson's  papers  and  a  baiik  book  on  his  desk;  that  he  did  not  give 
any  of  them  to  her  husbandj  that  she  did  not  see  any  paper  written 

partly  in  Swedish  that  Kaloney  asked  her  husband  to  translate;  that 

saying 

"there  was  a  little  slip2that  'If  anything  happens  to  me,  notify 

Mr,  Rosenblad*  -  that's  all  there  was;*'  that  "I  told  Mr,  Maloney 
why  he  wanted  my  husband  to  sign  that  funeral  bill,  and  he  said  to 
0,  K,  it,  and  I  said,  'Mr.  Maloney,  that  bill  is  too  big, »  and  I 
said,  'You  never  could  get  that  money  out  of  Mr,  Persson's  bank  book* 
^^*   •!  knew  the  bank  would  not  pay  that  much'  ***  and  Mr,  Maloney 
said  *I  am  going  to  haTe  a  lawyer  and  I  am  going  to  fight  for  it,'* 

Plaintiff  contends  that  "he  established  his  case  by  a  pre- 
ponderance of  the  evidence,  by  proof  of  the  indebtedness,  of  the 
execution  of  the  note,  and  by  the  introduction  of  the  note  into  evi- 
dence; that  the  evidence  offered  by  Defendant  is  evasive,  contra- 
dictory and  wholly  unworthy  of  belief," 

Defendant's  position  is  that  if  he  did  sign  the  Bote  "Its 
execution  was  obtained  by  fraud  and  circumvention"  and  that  "the 
judgment  note  was  without  consideration," 

This  case  presents  the  rather  sordid  picture  of  an  attempt 
to  take  advantage  of  the  aged  defendant,  Persson  died  at  Mrs,  Shea's 
ho3».  She  notified  Maloney  and  he  removed  the  body  to  his  under- 
taking establishiaent.  The  next  day  Mrs,  Shea  delivered  the  deced- 
ent's papers  and  effects,  including  a  baink  book,  to  Maloney,  He  knew 
from  the  bank  book  that  there  was  deposited  to  Persson 'a  account  in 
the  bank  more  than  $1,900,  He  also  knew  that  a  reasonable  funeral 
bill  for  his  services  and  the  materials  furnished  by  him  incident 
to  Persson' s  burial  constituted  a  first  chf^.rge  against  the  assets 

of  the  decedant's  estate  and  that  same  would  be  ordered  paid  by  the 
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Probate  court.  Plaintiff's  "Account,  Estate  of  Olaf  Persson," 
heretofore  set  forth,  was  presented  and  filed  in  the  Probate 
court,  where  it  was  allowed  to  the  extent  of  $5^0*  the  excess 
over  and  above  that  suoount  being  considered  exorbitant  for  the 
burial  of  a  person  in  decedent's  station  in  life.  The  fact 
that  plaintiff's  funeral  bill  was  made  out  to  the  account  of  the 
"Estate  of  Olaf  Persson"  shows  conclusively  that  he  intendeu  to 
look  to  said  estate  for  payment o  Xhe  funeral  bill  of  $1,147*16 
for  burying  a  man  who  left  total  assets  aLiounting  to  approxi- 
mately $1,900  was  unquestionably  exorbitant.  The  decedent  did 
not  have  a  relative  in  Cook  county  and  but  few  friends.  Defend- 
ant was  merely  a  friend  of  his,  who  had  only  seen  him  inter- 
jBittently  during  the  eight  years  prior  to  liis  death.  In  accord- 
ance with  the  directions  left  by  the  deceased,  defendant  was  noti- 
fied of  Persson's  death  and  he  responded  to  such  notice,  coming 
hone  from  Wisconsin.  It  cannot  be  doubted  that  when  Persson  wrote 
the  memorandum  to  notify  Hosenblad  in  case  of  his  death  that  his 
purpose  was  to  receive  a  decent  burial  and  defendant  could  have 
had  no  other  purpose  in  his  dealings  with  plaintiff  than  to  see 
that  the  decedent's  remains  were  properly  interred. 

What  about  the  note?  There  is  no  question  but  that  defend- 
ant signed  it.  But  what  occasion  was  there  for  riim  to  assume  any 
financial  obligation  for  the  funeral  expenses  or  to  sign  a  note 
evidencing  such  obligation?  Both  plaintiff  and  defendant  knew 
that  Persson  had  left  more  than  sufficient  funds  to  take  care  of 

his  burial*  £here  is  no  evidence  in  the  record  thut  plaintiff 
ever  mentioned  to  defendant  that  he  expected  him  to  pay  the 
funeral  bill  or  any  part  of  it.  Neither  is  there  a  particle  of 
evidence  that  there  was  an  agreement  between  the  parties  that 
the  defendant  would  pay  the  funeral  bill  or  any  part  of  it^ 
Whether  we  accept  at  true  plaintiff's  testimony  that  he  advised 
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defendant  that  it  was  a  note  he  was  asked  to  sign  or  whetiier  we 

accept  as  true  the  testimony  ©f  defendant  £.nd  iiis  wife  that 

iHalocey  requested  Rosenblad  to  sign  op  "u.K,"  the  funeral  bill, 

the  fact  reiiiains  that  plaintii'.f * s  admitted  purpose  in  securing 

Rosenblad  »s  signature  was  to  aid  Mlouey  in  hc.ving  the  funeral 

bill  paid  hy  the  bank  from  the  funds  left  in  decedent's  account. 

Plaintiff's  testiiuony  in  this  regard  was  that  "it  will  be  necessary 

for  you  to  sign  this  note  which  will  automatically  approve  the 

entire  account,  and  then  after  the  funeral,  I  shall  go  with  you 

to  the  bank  auad  you  will  take  care  of  the  payment  of  the  bill," 

In  our  opinion  plaintiff  knew  that  he  could  not  foist  his 
exorbitant  bill  upon  the  Probate  court  with  any  hope  of  having 
it  paid  in  full*  Whether  or  not  Maloney  thought  that  defendant's 
signature  attached  to  either  the  funeral  bill  or  the  note  would 
lend  such  color  of  fairness  and  reasonableness  to  his  funeral  bill 
that  the  bank  v^ould  be  impressed  sufficiently  to  pay  same  out  of 
the  funds  in  the  decedent's  account  is  immaterial,  but  it  is 
material  whether  or  not  plaintiff  fraudulently  procured  defend- 
ant's signature  to  the  note., 

las  Hoseublad's  signature  to  the  note  procux'ed  by  fraud 
and  circumvention?   .e  are  convinced  that  it  was.  Defendant  was 
seventy-two  years  old  and  had  worked  all  his  life  at  manual  labor* 
He  had  no  business  experience  and  was  not  familiar  with  notes.  One 
large  document  was  presented  to  him  and,  according  to  defendant 
and  his  wife,  plaintiff  insisted  that  he  sign  the  same  to  expedite 
the  payment  of  the  funeral  bill  by  the  bank.  This  dociuoent  was  a 
printed  form,  the  larger  and  upper  portion  of  ..hich  was  the  itemized 
funeral  bill  with  the  charge  for  each  item  and  the  total  charge 
written  in  ink,  and  the  smaller  and  lower  portion  of  which,  below 
the  perforation,  was  a  note.  Defendant  and  his  wife  testified 
that  plaintiff  not  only  insisted  that  Rosenblad  sign  or  "0,  K." 
the  funeral  bill,  but  he  pointed  to  and  then  "put  his  finger**  at 
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the  plaee  where  defendant  should  sign.  As  already  stated  the 
iteaized  funeral  till  and  the  note  constituted  one  Instrusient, 
with  the  former  above  the  latter,  and  "by  putting  his  finger  on 
the  paper  to  indicate  where  the  signature  should  be  vrritten,  it 
was  not  a  difficult  matter  for  plaintiff  to  deceive  defendant 
into  believing  he  was  merely  approving  the  iteiai^ed  funeral  bill 
by  placing  his  signature  thereon. 

In  any  event,  even  according  to  plaintiff,  there  was  no 
meeting  of  the  Blinds  of  the  parties  vach  ss  is  necessary  for  the 
making  of  a  valid  contract,  fhere  vas   sufficient  money  available 
in  the  estate  of  the  decedent  to  pay  his  funeral  bill  and  plain- 
tiff was  compelled  to  admit  that  he  nsver  discussed  ?dth  Hosenblad 
any  possible  responsibility  or  liability  on  the  part  of  the  latter 

for  the  payment  of  said  fujaeral  bill.  It  clearly  appears  that  both 

the  assets  in 
parties  contemplated  that  plaintiff  would  look  solely  to^decedenfs 

estate  for  the  payment  of  his  bill« 

Convinced  as  we  are  that  there  was  no  consideration  for  the 

note  upon  which  this  action  is  based  and  that  defendant's  signature 

thereto  was  procured  by  fraud  and  circumvention,  the  judgment  of  the 

Municipal  court  of  Chicago  should  be  and  it  is  affirmed* 

JUDGMENT  AFFIRMED,, 

Scanlan,  P.  J»,  and  Friend,  J,,  concur* 
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IN  THE  APPELLATE  COURT,,^^,^ 
OM  ILLINOIS 


TEIRD  DISTRICT 
OCTOBER  TERM,.    A.D.    1941. 


INDUSTRIAL  ROOFING  COK!PANY, 

a  Corporation,   and  i  ^ 

irrDUCTRIAL  ROOFI|^,.  GO'TAIIX 
a  Corpora tion,,.,jdt)l4g  bus^jpltf 
under  the  name  and  p^tyle  of 
C  01  TSTIiUG  TI  OK   .  i ATi3 
COMPANY, 

Plaint  if  f  s-JCppeliees , 

-vs- 

COHA  lEEK, 

Defend ant-Appellant , 

G.  w.  PIATT,  LoraiiE  PIATT  and 
D2LBERT  PIATT,   Copartners^ 
doing   business  undej*  tMe      ^ 
name  and   style  of  Gi^^'^*    ^ 
PIATT  &  SONS,  ^     ''-~^" 

Defendant-Appellee. 


APSSiA\.j?RO!/TEE  CIRCUIT  COURT 
/;^.0s/c0LE3  COUNTY, 


^  X  trLc    O  ^  O 


HQN0R/J3LB    CASPI3R  Pfc/r^?^, 
Judge  Prosidina. 


HAYES,   P.   J. 

Cora  Meek  has  appealed  to  this  Court  from  a  decree 
of  the  Circuit  Court  of  Coles  County,  foreclosing  liens  of 
the  Industrial  Roofing  Company,  and  G,  VV,  Piatt  &  Sons,  for 
laaterial  and  labor  used  in  the  construction  of  a  house. 


In  Septeaber,  1937,  Mrs.  Meek  entered  into  a 
contract  with  G.  W.  Piatt  k.   Sons,  contractors,  for  the 
erection  of  a  house.  A  contract  price  of  thirty  eight 
hundred  ($3800.00)  dollars  was  agreed  upon,  of  which  twenty 
five  hundred  and  seventy  dollars  ($2,570,00)  has  now  been 
paid  by  Mrs,  Meek,  V/ork  was  completed  on  the  house  in  IJay, 
1938.  On  July  15,  1938,  the  Industrial  Roofing  Company 
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served  notice  upon  lies.   Ileek,   of  a   Glaiia  for  Lien,    for 
materials  furnished  Piatt  &  Sons,  v/itii  her  kaowledge  and 
consent,  which  had  not  been  paid   for.     The   following  day 
they  conaaenced  suit  to  foreclose  their  lien  laaking  llrs. 
Meek  and  Piatt  &,  Sons  defendants.      On  September  15,    1938, 
Piatt  L  Sons  filed  a  claim  for  lien  in  the   office  of  tiae 
Clerk  of  the  Circuit  Court  for  the   balance  of  the  contract 
price  remaining  unpaid,   and  for  ninety  five    ($95.00)   dollars 
additional,   for  extras.     With  their  answer  to  the  complaint 
of  the   Industrial  Roofing  Contract  they  filed  a  counterclaim 
against  Mrs.  Meek,    praying  foreclosure  of  their   lien.     Urs, 
Meek  filed  answers  to  the  complaint  and  counterclaim,   and 
also  filed  a  cross  complaint  against  both  Piatt  L  Sons  and 
the  Industrial  Roofing  Company,   alleging  defective  performance 
of  the  contract.     The  Circuit  Court  found  that  Piatt  &  Sons 
performance  of   their  contract  had  been  defective  in  certain 
respects  and  allowed  Mrs,   Meek  a   set-off  in  the  sum  of  four 
hundred  and   sixty  dollars  and  seven  cents   ($460,07).     It 
further  found   that  there  %vas  due  under  the   contract  a  balance 
of  eight  hundred  sixty  four  dollars  and  ninety- three   cents 
(i864.93);  five  hundred  and  ten  dollars  and  sixty-nine  cents 
(|510,69)    to  be  paid  the  Industrial  Roofing  Company  and  three 
hxmdred  fifty-four  dollars  and  twenty-four  cents   ($354.24), 
to   be  paid  Piatt  &  Sons.     The  Court  ordered  a   sale  of  the 
property  unless  these  sums  with  interest  were  paid. 

It  is  clear  from  the  record  that  Piatt  &  Sons  did 
not  literally  comply  with  the  terms  of  tlieir  contract.     Under 
the  mechanic's  lien  act,   as  interpreted  by  the  Courts  of 
this   state,  where  substantial  performance  of  a  contract  is 
upon  a   contractor,  he  is  entitled  to   recover  the  contract 
price,   plus  the   cost  of  extras,   less   any  necessary  expenses 
incurred  by   the  owners  in  fulfilling  the   terms  of  the  contract. 
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Kleinschnittger  v.   Dorsey,   152  111,  App.    598;  Ruddy  v. 
McDonald,    2kk  111.    494.      Thus   the  principal   issue  before 
us   is  -whetiier  Piatt  &  Sons  substantially  fulfilled  the 
terms  of  their  contract. 

Mrs.  Meek  has  alleged  nuraerous  defects  in 
construction,   which  she  clairas  show  e   departure  froa  or 
defective  performauce  of  the  contract  provisions.     Only 
two  of  them  are  of  major  importance,   however.      It  is 
claimed  that  the  contractor  attached  her  drainage   system 
to  an  abandoned  city  drain  and  that  as  a  result  thereof, 
her  basement  has  been  flooded.      In  the  first  place,   it 
should   be  noted  that   the  written  contract  naices  no  provision 
for  drain  connections,   although  the   contractor  did  provide 
a  drainage  outlet  without  extra  charge.     The  record  shows 
that  the   floor  of  the  basement,   as  constructed  by  the 
contractor,  was  considerably  lower  than  the  recognized 
city  drain  under  ttie  street  bordering  Mrs.  Meek's  property, 
making  it   impossible  to   establish  a  connection  with  that 
drain.     Mrs.  Meek*s  contract  provided  that  the  baserrient 
should  have  at  least  six  and  one-half  feet  of  head  rooia, 
and   it  appears  that  it  was  so  constructed.      There  is  also 
testimony  in  the  record  that  Mrs.  Meek  herself  directed 
the  depth  to  v/hlch  the  basement   should  be  dug,  and  indicated 
that   she   did  not  want  to   incur  the   expense  of  digging  under 
the  pavement   to  aake  a    drainage   connection.      On  the  other 
hana  Mrs.  Meek  testified  that  she  did  not  supervise  in  any 
way  the  construction  of  the  baseraent  or  the  drain.     Because 
of  this  conflict  in  the    evidence, —  and  more   particularly 
because  there  are  grave  doubts  as  to  whether  Piatt  &  Sons 
were   contractually  bound  to  construct  the  drainage  connection, 

we  do  not  believe   that   the  Trial  Court  could   have  properly 
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found  tiiat   tiiey  had  failed  to  substantially  perforn  their 

contract  in  this   respect. 


u^ 


Mrs.  Meek  also  contends  that  the  contractor 
intentionally  departed  from  the   teras  of   the  contract  by 
specifying  the   joists  in   the  house  further  apart  than 
sixteen  inches   from  center,   as  called  for  by  the   specifi- 
cations.     It   is  clear  froiU   the  record   that  at  least  sonae 
of  the   joists  were  spaced  more  than  sixteen  inches  apart 
from  center,   althou^  there  is  no  evidence  as  to   the  aiiiaber 
so  spaced.      It  is  also  contended  that  the   joists  supporting 
the  garatje  roof  were  likewise   spaced  more  thtin  sixteen  inches 
apart  from  center,   causing  the  roof  to  sag.     As  far  as  the 
joists  in  the  house  are  concerned,  we  do  not   believe  that 
Mrs,  Meek  has  shown  that  the  contractors*    failure  to   follow 
specifications   has  caused  her  any  damage.      Indeed  the 
record  indicates  that  the  house  is   sufficiently  supported, 
and  that  in  fact  deviations  from  the  plans  were  laade  in 
order  to  raore   substantially  construct  places  where  strain 
would  be  expected. 

While  the  provisions  of  the   contract  concerning 
the  garage  contain  no  express  provisions  as   to  the  placicg 
of   the  supports  beneath  the  roof,  lira.  Meek  apparently 
contends  that  the  paragraph  on   » joists'   applies,   and  that 
they  should  liave  been  placed  sixteen  inches  apart  froa  center. 
There  is  another  provision  in  that  paragraph  however,  which 
states:      "rafters  to  be   2x6s  placed  24**   on  center,    grade  #1." 
While  it  was  not  clear  that  this  paragraph   'joists'    in  tlae 
contract  was   intended  to  apply  to    the  garage,   the  phrase 
quoted  above   seeais  just   as  applicable  as  the    one  relied 
upon  by  I&s ,  Meek,     In  view  of  this   ambiguity,   it  can 

hardly  be  said  that  Piatt  &  Sons   failed  to   substantially 
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perform  their  contract  because  they  placed  the  supports 

under  the  garage  roof  twenty-four  inches  apart, 

Mrs.   Meek  has  pointed  out  numerous  other  alleged 
defects  and  we  have  examined  the  evidence  relative  to  theia 
very  carefully.     Most  of  then  are  defects  that  have  already 
been  renedied  and   the  Court   below  allowed  Mrs,  Meek  a   set- 
off to  recompense  her  for  the  money  so   eacpended.     Some  of 
the  defects  were  caused  by  changes  in  the   cariginal  plan 
that  she  insisted  upon.      Such  changes,    of  course,    cannot 
be  made  the  basis  of  a    claim  that  the   contractor   has 
failed  to  perform  his  contract,     Erikson  v.   Vvard,    256  111. 
259. 

Kirs.   i-Ieek  also  argues  that  because  the    lien 
claimants  failed  to  prove   the   cost  of  remedying  the  defects 
in  their  performance,   they  cannot  recover,    even  though  the 
evidence   shows  that  such  performance  substantially  fulfilled 
the  terms  of  their  contract.     V/hile  it  is  true  that  a   statement 
to  this  effet  t  appears  in  Art  Craft  Ae-Rooflng  Gompany  v. 
«'illiam  Williams,    264  111,  App,   477,    that  statement  was  not 
necessary  to    the  decision  therein,  and  we  do  not  believe 
it  represents  the  law  of  this    state.      Indeed   the  greater  y^^ 

weight  of  authority  places  this  burden  of  proof  upon  the 
owners,  where  we  believe  it  properly  belongs.     Kleinschnit- 
tger  V.   Borsey,    supra,   Miller  v.   Caluiaet  Limber  K  Manufac- 
turing Company,   121  111.   App.    56. 

We  believe  that  the  Circuit  Court  reached  a  correct 
and  ecuitable  result  in  this   case.     Having  found  that  Piatt 
&  Sons  substantially  performed  their  contract,   it  properly 
sustained  their  lien  and   the  lien  of  the   Industrial  Roofing 
Company  in  the  sum  of  the  unpaid  balance  due  on  iheir 
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contract  plus  extras,    less  the  amount  proved  by  ITrs.   Meek 
to  iiave  been  expended  to  remedy  defects.     While  these 
defects  are   numerous,  most  of  them  are   not  serious  and 
the  more  important  ones  can  all  be  traced  to  the  ambiguities 
in  her  contract,  which,    in  the  absence  of  evidence  to  the 
contrary,   it  must    be  assuiaed  she  signed  with  full  knowledge 
of  its  contents. 

The   decree  of  the  Circuit   Court  of   Coles  Goxmty 
is  therefore  affirmed. 

DECREE  AFFIRllED. 
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-LIVAM  DELIVEHK©  TWE  OPINION  OF  THK  COURT. 

r«f •»€«&%  lUrold  J.  ^ladvr  brings  this  appeal  tren   a  Judga»at 
•Btar«d  in  th©  Circuit  Court  in  faror  of  plaintiff  B«mhart  Karp  for 
I3»642.S8  and  ooata.  Plaintiff *6  auit  wms  brought  on  a  vritton 
gruaranty.  the  oauao  w«t  triad  vitbout  a  Jury  and  Judgaant  wan 
tntared  on  the  court's  finding. 

Th  ro  doot  not  seen  to  be  aueh,  If  any,  dispute  »»   to  the 

facta.   Defendant  ie  an  attomej  and  plaintiff  vae  hie  e&ient.   It 

appeart  thrt  defendant  sold  plaintiff  a  note  with  coupona  att&ohed 

thereto,  eeeured  by  a  truet  deed  on  eone  r^sl  estate;  thet  at  the  tiae 

defendant  sold  plaintiff  the  note  and  nortgage,  he  also  gavt  hiii  a 

letter  or  guaranty  reading  as  follows t 

*Kay  24,  1928. 
Mr.  Berahart  Xarp, 
810S  R.  Albany  Ave., 
Ohinage,  111. 

Dear  Sir: 

Confirming  «y  conversation  with  you,  this  is  to  advise 
you  UL.t  I  guarantee  the  oroitot  oaynent  of  the  18  notes,  17  ««oh 
for  150.00  and  the  last  note  for  ^2600. 00,  dated  «ay  18,  1928, 
payable  one  note  each  month,  with  interact  at  the  rate  of  ix 
per  cent  per  annm,  payable  monthly,  made  by  Charles  Tomsssewski 
and  Tedoxya  ToaassewslU,,  payable  to  the  ordar  of  bearer  and 
secured  by  trust  deed  on  premises  known  ae  3618-20  N.  Marshfield 
ATcnue,  Chicago. 

These  notes  are  payable  on  the  16th  day  of  each  month, 
beginning  June  18th,  1928  and  if  any  one  of  these  notes  should 
not  be  pmld  on  the  date  of  its  fiaturlty,  I  will  ask  you  to  mail 
it  to  my  office  and  receire  ^^ayment  from  me. 

Very  Truly  yours, 

(  ig.)  H.  J.  ^^^inder." 

Defendant  contends  thit  the  foregoing  letter  was  merely  sent 

as  an  aooommod&tion,  although  several  payments  were  made  thereon  by 

the  so-ealled  guarantor  Finder. 
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It  ie  qult«  dlffloult  to  d«tei*«intt  Jutt  what  is  the  theory 

of  eooh  party  to  this  suit.  Appellant* s  l^rief  sete  forth  plaintiff*! 

theory  ae  follove; 

"The  eTldenee  dieeles«e  tvo  theories  vcooa   whioh  plaintiff 
bases  hie  rl^^ht  of  recovery;  (l)  That  olalntlff  uroh&sed  the 
•ertgage  in  pueetlon  froa  the  defendant  an?,  that  the  letter  of 
guaranty  vae  given  oonteaporsneoasly  with,  and  in  consideration 
of,  the  pureh£se  ther<90f;  \2)     that  defendant  was  a  fi<Sueiftry 
and  oved  a  duty  to  proteet  plaintiff  against  loss,  and  that  the 
letter  of  guaranty  vrs  given  in  the  perforaanoe  of  that  duty," 

Continvdng  appellant's  brief  states: 

"It  is  the  defendant's  theory  (1)  th.a  :)laintiff  did  not 
pttrehaee  the  mortaafe  froa  the  defendant  but  from  the  oarties 
to  the  eserev;  (Sj  th' t  exoept  as  ssoroiree,  the  def  ndant  had 
no  interest  whatever  in  the  mortgage  or  in  any  aatter  in  relation 
thereto;  (Z)   that  pleintiff  purchased  the  Mortgage  on  May  16, 
1SKK6,  and  that  the  letter  of   guaranty  was  given  to  nleintlff 
six  days  after  the  T:>urohase  vas,  as  a  lisitter  of  law,  eonsuaimated, 
and  th£>t  ther«  ves  no  ooneideration  for  the  guaranty;  (4}  th%t  the 
letter  of  guaranty  was  given  gratuitously,  as  6  personal  favor 
to  plaintiff,  and  net  as  a  aatter  of  duty.* 

As  previously  stated,  the  eaase  was  tried  before  the 

court  without  a  Jury  and  defendant  contends  thj^t  the  oourt  erroneously 

pemitted  ear  tain  evidenee  to  be  introdoeed.  This  oourt  in  the  case 

of  £1£B1S.  ▼•  Albert.  817  111.  App.  394,  at  page  3f9,  saidt 

"The  he/iring  was  before  the  oourt  and  it  will  be  presuwed 
thfit  no  Idprooer  evidenoe  wee  considered  in  determining  the 
issues.  The  error  so  oon^mitted  was  haraless." 

^»  i^otthgt  V.  Poubet.  196  111.  App,  289,  the  oourt  at  p«g^ 

302,  saidt 

"Some  objection  le  asde  to  the  ection  of  the  court  in 
ruling  on  the  evidenoe,  other  than  above  noted;  but  none  ^es 
rejeeted  thst  would  have  be»n  of  «Rt*riel  benefit  to  the  acoellant, 
and  in  a  hearing  before  the  court,  without  s.   Jury,  h©  can  hardly 
err  in  adnitting  incompetent  evidenoe," 

Trem  a  review  of  the  evidenee  presented  in  this  case  for 

our  oonsiderstion,  it  appears  that  the  guaranty  was  nade  aiaultaneously 

with  the  esle  of  the  sertgage.  FiiAer,  the  attorney,  had  hie  client's 

■eney  in  his  hands  and  sons  of  it  he  used  in  payment  of  the  mortgage. 

Payment  of  the  purohase  prioe  by  the  olaintlff  was  sufficient  consider- 

ation  for  the  guaranty  and  even  if  defendant  did  not  personally 

receive  the  money,  he  benefited  frcHi  it* 
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In  ro\9y   V.  FrAff^#41ii  176  111.  App.  637,  defendant  «old  his 

wift*fi  tniilding  and  &t  tht  ^^sbi*  tin*  guar^ntaed  the  lease  of  one 

of  the  tenants.  The  eourt  at  page  837,  said: 

"The  defendant  Inaiete  th^t,  no  oonslderatlon  being 
peeelTed  by  hlw  for  the  execution  of  the  aid  gui&ranty  and 
the  only  oonslderatlon  for  the  oonveyanoe  of  the  «^ald  prealsei 
and  the  at^igiwente  of  the  ^aid  lessee  bein^i^  the  contract  prle# 
for  the  purohaee  of  sr^ld  prmlaee  paid  by  the  nlelntiff  to 
Mrs.  Prleetedt,  and  the  cald  guaranty  not  being  reoulred  by  the 
eeld  Qontr&ct,  it  ves  vithottt  eonelde ration  and  there  oould  be 
no  reeoTery  thereon,  the  guaranty  was  nade  by  the  defendant 
simultaneous  vlth  the  <?onTeyanoe  of  the  .««id  premises  and  the 
assign»ents  of  certain  leases  pertaining  th^r<^to  to  the  nlein- 
tiff,  fer  vhieh  she  paid  to  Mrs.  rrledstedt  the  eonslderg>tion 
of  vP5,7i0.00»   e  think  that  the  case  is  controlled  by  the  rule 
announced  In  Haven  v.  Chieaiarp  Sash  Poor  A  Blind  Co..  96  111, 
App.  92,  vhereln  the  Court  ?ay  on  page  101: 'The  rule  in 
iregard  to  guaranty  is,  th£.t  if  th^  guaranty  is  sifsultaneoue  with 
the  execution  of  the  oontraot  t;':uarant«ed,  the  conslder&tion  for 
the  eontraet  is  a  considez^ation  for  the  gu£.ranty.** 

^e  do  not  find  that  any  eubatantial  error  has  been  ceaaitted 

by  the  trial  court  in  determining  the  facts  and  the  lav  applicable 
thereto* 

For  the  reasons  herein  given  the  Judgment  of  the  Circuit 
Court  is  hereby  af  fimed. 
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M  .  JtlaTICS  SO»ILE  DELIYf;:^  4)  THE  OFIBIOM  OF  THE  QOURT, 

This  aotlon  vAt  brought  In  th«  Clroult  Coyrt  of  Cook 
County  upon  d«f«ndant*s  written  gttftranty  of  th»  oftjaent  of  eortaln 
mortgage  notes  ourchaeed  by  the  olalntiff.   The  oourt  vlthout  a 
Jury  heerd  the  oauae  and  rendered  judgment  for  plaintiff  for 
Is, 642. 28,  This  apoeal  ii  fros  that  Judgaent. 

Plaintiff  purchaeet  at  the  office  of  the  defendant  a 
third  mortgage  in  the  ftsouat  of  ^3, 450. 00  and  oald  therefor  the 
nm   of  C3, 160.00.  There  vere  18  sortgiage  notee,  nttmbered  1  to 
IT,  both  Inclusive,  for  'fiO.OO  enoh  and  nmber  18  for  §2,800.00, 
all  with  interest  &t  eix  p9r  cent.   The  notes  and  trust  deed 
seeuring  the  ^aiae  vere  executed  by  Charles  and  Tedozya  Toaastevski 
on  May  18,  19S8.  The  first  nine  or  ten  notes  vere  raid  by  the 
makers  and,  thereafter,  the  makert  def suited  in  payment,   the 
defRUlted  notes  were  presented  to  the  defendant  end  several  sums 
of  money  were  paid  by  him  to  the  plaintiff.   Kote  number  18 
bears  an  endorsement  written  by  the  defendantt   "TieceiTed  J603.00 
on  this  note  from  rinder. "   >^eTeral  years  elapsed  after  the  last 
paLjm^at   before  plaintiff  placed  the  mertga$r*  pspers  and  gueranty 
into  the  hands  of  a  lawyer.  After  some  oorresoondence  then,  this 
emit  was  filed* 

The  defendant,  an  attorney,  seeking  to  reverse  the 
Jmdcmeat  of  the  trial  court,  contends  the t  the  moneys  given  by 
him  to  the  olaintiff  were  not  in  payment  of  the  notes  oureusnt 
to  the  guaranty.  He  claims  th«t  the  moneys  were  adTFincements  to 
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«ld  th«  plaintiff  in  th«  Utt*r*8  flnvnelftl  <ilffleultl«t.  Sli 
olalB  It  aade  although  the  Buaa  peld  war*  gen^ rally  tha  exaet 
aaounta  of  principal  and  Intei^et  dua  on  the  notea,  and  ^leapite 
the  f&et  he  reeelred  froa  plaintiff  no  note  or  X.  o.  u.  »m 
erldenoe  of  the  adTsnoementa,   Plaintiff  Insists  th.'^^t  the 
■eneys  were  paid  by  the  defendant  under  hi  a  fu^ranty  obllj^atlon 
and  In  payaent  of  the  defaulted  notes. 

The  eTldenee  ahowa  thf;t  the  plaintiff  and  defendant 
v*rt  frlenda  for  aany  f9tkriki   thrt  the  latter  had  been  plaintiff* 9 
attorney  and  was  at  the  tiae  of  the  aortgstge  sale  r;lalntlff*8 
•gent  for  eolleotlon  of  oertaln  rents.   Plaintiff  olalaa  that 
he,  at  the  tlae  of  the  treneaotlon,  h@d  n«v«r  seen  the  property 
tout  was  Induced  to  aa]t,e  the  purehase  by,  and  relied  upon  i^lnder*e 
guaranty.   The  defendant  aaserts  th^t  the  guaranty  waa  alaply 
•a  a«oewu>d&tlen  to  the  plaintiff,  aede  for  the  purpose  of  ap^eaalag 
the  latter* a  vlfe. 

The  defendant  further  oonteada  that  the  aortgage  trans* 

nation  was  oensuaaated  on  May  IS,  1928;  th^t  the  guaranty  vas 

glTeft  plaintiff  later  on  May  24,  1928,  and  th?-t  It  was  without 

eonslderatlon  and  not  enforoe,^ble  against  hia*   these  oontentlons 

are  aade  although  the  evldenoe  shows  dellrery  to  the  plaintiff 

of  soae  of  the  aortg^ge  oarers  several  days  after  May  18th  atnd 

payaent  by  plaintiff  of  ;1100,00  to  the  defendant  on  May  24th. 

Plaintiff,  on  the  other  hand,  a«lntalne  that  the  aortgaga  waa 

pureh&eed  and  the  guaranty  given  on  May  24th;  that  no  part  of 

the  traneaetion  was  had  on  May  13th  despite  the  following  reoeipt 

signed  by  hiai 

*1^  sbove  aeseribed  notes  reeeived  froa  1,  1* 
Corp,  eaorow  5/18/28.* 

There  Is  great  oonfllot  In  the  teetiaony  of  the  seweral 

other  vltnesses  on  the  question  of  the  tlae  of  the  aortgage  trans- 

aetioa. 
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li  iMi&tl9a  th«  parties  ai«Agp««  «•  to  th«  annnar  of 
p*y««iit  of  th«  pttrobA8«  price  for  th«  «ortg£>^e.   Both  agr««  tluit 
tb«  orlglnatX  payaent  of  »ore  than  1700  was  aade  up  of  ^ooumulattd 
rents  h«ld  by  dsfttndant  for  plaintiff.   At  to  the  b&lanoe, 
dofonfiant  s'ays  ho  adTstneod  it  f roa  his  own  funds  on  ^ay  lath  and 
tbat  latsr,  on  May  £41^,  plaintiff  reiahurssd  hia  in  pert  by 
paying  his  41100,00.  tha  olaintiff,  undsr  his  thaory  that  tha 
transaction  was  beeun  and  eosplatad  May  t4th,  aaintnins  that  tha 
IllOO.OO  vas  paid  diraetly  upon  tha  balsnoa  dua, thereon* 

Whila  tha  daf«ndant  clslas  saveral  errors,  ym   balisva 
tha  vital  question  in  this  ease  is  whether  there  vas  oonsidaration 
for  the  guaranty.   There  are  two  i^unses  tt   this  Question;  first, 
whether  tha  defendant  gave  the  guaranty  as  an  aooonsodation  to 
appease  plaintiff's  wife,  or  as  an  indueemdnt  to  plaintiff  to 
purohase  the  aortgagt;  saoondly,  Aether  if  sis  an  induoaaant  the 
guaranty  required  an  independent  ooneiaeration  to  support  it,  (/pmi 
tha  first  phase  there  is  tha  teetiisony  of  the  defendant  l^indar. 
Attorney  Mros  and  Miss  Pa«larn,  stenoigrspher.  The  trial  court 
heard  and  observed  these  witnesses  and  after  considering  all  the 
evidence  in  the  ease,  we  eannot  say  that  its  decision  on  this 
controversy  was  clearly  sgsinst  tha  wei^t  of  the  evilenee.  It 
it  evident  froa  the  briefs  subaltted  by  the  parties  hereto  that 
they  considered  the  second  ohase  of  this  vital  ouestion  a  deteraining 
factor.  To  sustain  the  judgaent  of  the  trl«l  court,  plaintiff  upon 
this  phase  of  the  esse  cites  folajr  v.   riedstedt.  178  111.  '^pp,  636. 
Re  contends  th^t  under  the  rule  In  th^it  essae  the  t>ayaent  of  the 
pureh^se  price  for  the  aortgago  mt  sufficient  oonsidaration  for 
the  guaranty  since  the  ?)ntire  transaction  took  plaee  on  M^y  24th. 
the  defendant  insists  th«t  under  the  rule  in  that  ease,  his 
guaranty  to  be  vslld,  aust  have  been  given  to  Karp  siaultaneously 
with  a  delivery  of  the  aortg&fe  pacers;  that  since  his  guaranty 
was  given  seversl  days  after  such  ielivery,  an  independent  con- 
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•ld«r«ti9B  iTftd  r«auir«d  for  it  «nd  b«e«u»*  th9v   vss  no  aueh 

ooittld«r&tioa  th«  guaranty  is  ttn«nforo««bl«.  He  elso  relias  open 

th»  o«s«  of  H«:van  ▼.  ChieaRO  ^aah^  Door  «>  Blind  C9..  96  111.  App. 

9£  to  suetain  hie  further  eontsntion  that  payniant  of  all  or  part 

of  tha  pmrohasa  t?rioa  eubaaauant  to  ti&a  dalivery  of  th«  thing 

ptupohatad  it  not  lagsl  oonsidaration  for  the  guartnty,  7h«  olain* 

tiff  dlsputat  defendant's  interpretation  of  the  Haven  caee  and  the 

contention  of  the  defendant  bated  ther«on. 

We  believe  thnt  a  etudy  of  th«  rule  announeed  in  the 

Maran  eaae  will  settle  the  diepute.  In  thst  ease  the  bond  sued 

upon  was  given  ten  days  after  th9  orinoipi^l  eontraot  vas  exeouted 

snd  unconditionally  delivered.   The  court  holding  that  there  was 

no  oonsiderstion  for  the  bond,  said  at  page  101: 

"The  rule  in  regard  to  guaranty  is,  thf t  if  the  guaranty 
is  siomltaneous  vith  the  exeoution  of  the  contraet  guaranteed, 
the  consideration  for  the  eontraot  is  a  consldftrr^tion  for 
the  guaranty;  but,  ^f  the  ^tunmaty  it  so  lon^  substguent 
to  the  exeoution  of  the  oontraot  acuaranteed  thgt  it  cannot 
be  s^^d  to  h^ve  been  a  part  of  the  original  transaotion. 
Iftf  ^9mXiaJt9tUoSLt<ir   |hff  .(ypnlrBftt  ^l\   n?t.?^gp9rt  %ht 
guaranty.  In  such  9ase  there  nust  be  a  new  and  independent 
oonsidei^tion.* 

That  rule  controlled  the  court* s  aeoision  in  rplev  v,  Priedste^^t. 
176  111.  Aop.  636,  and  is  the  rule  which  sast  decide  the  ease  at 
bar.   We  need  not,  therefore,  attempt  to  reconcile  the  conflicting 
evidence  to  determine  whether  Karp,  plaintiff,  paid  over  the  entire 
purchfltse  price  on  Nay  S4th  or  paid  part  on  «<«y  18th  and  the 
halaiMe  on  Nay  £4th,  or  whether  Finder  advanced  part  of  the  purchase 
price  on  fetey  18th  and  vas  later  reiebursed  by  Karp.  Xt  is  clear 
from  the  evidence  thut  even  if  part  of  th#  principal  transaction 
took  plfice  on  M«y  I8th,  it  was  not  oo»plet«!d  until  May  24th,  if 
then.   *e  believe  thst  Finder's  guaranty  is  part  of,  and  was  not 
made  subsequent  to,  the  original  and  prinelpal  transaction.  Under 
the  rule  diseussed  «bove,  the  oonsideration  paid  by  plaintiff 
supports  both  the  sale  of  the  mortgage  end  the  defendant's  under- 
taking. The  guaranty  ia,  therefore,  valid  and  enforceable  against 
Finder* 
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Th«  d«f*ndeiit  olaiat  trror  on  th«  adaltsioii  of  «Tid9iio« 
to  proT*  a  fidttoiciry  relationship  b«tw««n  plaintiff  and  dofendant 
for  ho  e&78  8uoh  a  rolatlonthlp  was  not  alleged  in  the  pleading, 
Plaintiff  denies  any  attMipt  to  eiake  sueh  proof  and  olaias  that 
the  testiaony  was  peralsalble  to   show  the  friendship  which  led 
plaintiff  to  entar  into  the  eontraet. 

Vft  find  no  error  In  the  sdnission  of  the  testiaonj 
•o^plained  of  nor  In  the  sotion  of  the  trial  oourt  upon  the 
related  polnte  assigned  as  error  bf  the  defendant.  The  cause 
wfts  trien  by  the  oourt  without  a  Jury  and  we  auet  presuae  the 
trial  oourt  ooneldered  only  oonnetsnt  ^Yidenee  in  arriving  at 
the  Jttdgaent  rendered.  People  v.  j^^lbert.  217  111.  App,   394. 

for  the  reaeons  herein  expressed  the  Judgaent  of  the 
Circuit  Court  is  affiraed, 

REB£L,  J.  CONCUI^S; 
XILgY,  J.  TOOK  MO  PART, 
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REILLY  TAH  i  CHSMICAL  CORPOV'TION 
«  corporation  of  Illinoii  (now 

THei  JUilLLY  CORPORATION) 


APPEAL  FROM 

CimJUIT  COURT 
?j^    COOK  OOUMTX, 


Appellant, 

r RANG 1 8  J,  LEWIS, 

Appeiitt, 

3 -_  :  I  A.  654^ 

MR.  PRESIDING  JUSTICE  BURKK  DKLIVERE0  THE  OPINION  OF  THK  OOimT, 

On  April  24,  1933,  ulalntlff  filed  Us  declaration 

asalnit  Frenol.  J.  Levi,  and  wnuaa  H.  Lewis,  and  on  June  25.  1936. 

plaintiff  filed  it.  amended  declaration.   In  the  amended  declaration 

the  cauee  >.a«  diecontinued  as  to  WliUa»  H.  Levis.   The  action 

v«.  upon  a  contract  and  plaintiff  alleged  that  defendant  agreed 

^  w  one.half  of  certain  income  ta^es  claimed  by  the  Uhited  Statee 
Government  ajisinft  plaintiff  and  def^^ndant  upon  settlement  of  the 

elaiae,  and  thBt   settlement  ^ae  accordingly  made*   ^fter  the  court 

overruled  a  demurrer  to  the  first  count  of  the  declaration,  ieeue 

was  Joined.  The  trial  vae  commenced  on  May  9,  1936.  At  the  close 

of  plaintiff*,  proof,  the  court  sustained  defendant's  motion  to 

direct  a  verdict  and  judgment  ^>rae  entered  against  plaintiff,  who 

prosecuted  &n   appeal  to  this  court.  In  an  opinion  filed  on 

October  25,  1939,  (301  111,  App,  459),  ve  held  that  plaintiff  maae 

out  a  prima  facie  case,   "e  reversed  the  Judgment  and  remanded 

the  cause,  Th9   cause  v^s  redocketed  and  the  second  trial  oommenoed 

on  October  14,  1940,  On  October  25,  1940,  during  the  argument  to 

the  Jury,  defendant  was  granted  leave  to  file  "an  amendment  to  the 

defendant's  special  defenses,  **  which  read.: 

"And  for  further  defense  this  defendant  ^  aye  that  the 
alleged  agreement  set  forth  in  olsintlff'e  declaration  was 
cancelled  and  rescinded  by  the  mutual  consent  of  the  parties  to 
the  e&id  alleged  agreement  on  or  &bout  June  20th,  1928,  and 

before  any  of  the  alleged  parties  to  thi&   agreement  had  acted 
thereon. " 
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The  trial  resulted  in  a  verdict  against  plaintiff.  The  court 
overruled  plaintiff's  motion  for  a  new  trial  and  entered  judgment 
on  the  Terdlet  for  the  defendant.   This  appeal  followed,   we 
refer  to  our  opinion  in  the  prevloua  appeal  to  avoid  repeating 
natters  tbmm$.   diseuseed. 

The  first  point  urged  by  plaintiff  ia  thet  the  eourt 
•rred  in  :>eraitting  the  reading  to  the  Jury  as  iape^ohment  of 
vitness  Walter  3,  Orr,  the  ouestions  and  answers  fz*oat  a  deposition 
taken  at  Hew  York  City  in  January,  1936,   Plaintiff  asserts  that 
of  the  forty  quet^tions  and  answers  read  for  the  ouroose  of 
inpeaohment,  not  one  was  contradictory  or  inconsistent;  th. t 
twelve  were  not  read  to  the  witness  on  his  cross-examination,  nor 
shown  to  him,  and  as  to  eleven  such  ouestions  the  witness  said 
he  would  now  testify  the  same  way,  and  that  the  form  of  the  questions 
oonstituted  merely  a  memory  tevt.   Plaintiff  deolares  that  the 
method  of  examination  followed  by  the  defendant  shows  an  absence 
of  the  elements  which  must  be  found  in  impeaching  proof,  'i'hese 
elements,  plaintiff  contends,  are:  (a)  statements  read  as  impeach- 
ment must  be  contradictory  to  and  inconsistent  with  the  testimony 
given  in  the  trial;  (b)  such  contradiction  or  inconsistency  must 
be  as  to  material  matters;  (c)  the  earlier  statements  must  be 
read  or  shown  to  the  witness,  and  (d)  the  witness  must  deny  making 
the  earlier  statements,   i^efendant  meets  these  contentions  by  the 
statement  that  plaintiff  objected  only  to  the  last  Question  read 
Into  the  record  as  impeachment,   defendant  maintains  that  in  any 
event,  the  imnesohing  questions  were  proper,  thst  they  were  in 
eomplianoe  with  the  recognized  oractice,  that  the  witness  was  evasive, 
and  that  defendant  oroperly  brou(.r;ht  to  the  attention  of  the  Jury 
previous  contradictory  statements,   ^he  oujrpose  of  impeaching  a 
vitness  is  to  show  that  he  is  not  worthy  of  belief,    'e  agree  with 
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the  plaintiff  in  ite  fftateraent  of  the  elenente  iriiioh  nust  be  found 
in  iapeaehing  proof.  However,  when  a  witness  is  asked  whether  he 
made  statements  different  froa  his  testimony  on  the  trial,  and 
the  time  and  plaee  and  language  are  specified  and  he  stetes  he 
does  not  reeolleet,  the  other  party  auiy  prove  that  he  did  laake  such 
statements.  '^9   are  of  the  opinion  thst  plaintiff  objeoted  in  due 
tine.   It  is  apparent  that  the  court  understood  the  objeetions. 
The  trial  Judge,  after  overruling  the  objections  of  plaintiff's 
attorney,  announced  that  he  would  let  the  Jury  decide  whether  or 
not  the  cueetions  were  iapeaehing.   It  vas  the  court's  duty  to 
decide,  as  a  matter  of  law,  as  to  the  adaiseibility  of  such  evidence. 
As  to  several  questions  and  answers  read  to  the  witness  from  the 
deposition,  defendant  asked,  "Do  you  remember  th&t  question  and 
answer?"  The  witness  answered  that  he  did  not  recollect.  This 
was  merely  a  memory  test.   He  did  not  deny  giving  any  of  the  answers. 
As  to  some  of  them  he  replied  that  orob&bly  he  did  so  answer,  and 
as  to  others  that  he  would  now  so  answer.   After  a  careful  study 
of  the  record,  we  are  convinced  that  the  court  was  In  error  in 
permitting  the  reading  to  the  Jury  as  impeaehiBent  of  witness  Orr, 
the  questions  and  answers  from  the  deposition  talcen  in  January,  1936. 

Plaintiff  maintains  that  the  court  erred  in  permitting 
the  introduction  in  evidence  of  the  written  contract  between 
defendant  and  International  G'^mbustion  ningineering  "^oirporation, 
executed  in  June,  1927,  as  well  as  the  contract  preliminary  thereto. 
Defendant  asserts  that  plaintiff  was  not  a  party  to  the  contract, 
that  its  interests  were  not  affected  thereby  and  that  it  v^as  not 
bound  by  it  in  any  way.   The  chief  contention  in  this  case  is 
whether  the  contract  of  May  25,  1958  was  between  plaintiff  and 
defendant,  or  the  International  Combustion  Engineering  Corooratlon 
sAd  defendant.   In  ruling  on  the  adaisaibility  of  evidence,  the 
court  must  view  the  contentions  of  the  respective  parties.   The  two 
contracts  are  admissible  as  showing  the  background  of  the  agreement 
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of  May  25,  1928,  and  al«o  as  tending  to  show  th«  saotlvee  of  th© 

parties  in  their  subseousnt  conduct.  The  oourt  was  right  In 
adalttlng  these  doouments. 

Plaintiff  criticizes  the  ruling  which  permitted  defendant 
to  testify  as  to  wh^t  his  attorneys  told  hla  concerning  a  conference 
with  representatlYss  of  the  Government  on  May  26,  1928*  Oa   dlreet 
•xaalnation  defendant  testified  about  statements  which  he  nade  to 
Himter  in  New  York  City  In  June,  19S8.  Over  objection  he  was 
permitted  to  relate  that  he  told  Hunter  as  statements  made  to  hla 
(Lewis)  by  his  attorneys  Byan  and  Lux  regarding  what  occurred  at 
the  conference  at  the  Revenue  "ureau  in  Vashington  on  May  25,  1928, 
following  the  hotel  conference  of  thst  date.  Plaintiff  contends 
that  In  that  way  defendant  got  Into  the  record  and  before  the  Jury 
i^iat  he  alleged  to  be  statements  aado  to  him  by  Hyan  and  Lux  who 
wsrs  not  witnesses  in  the  ease,  nor  subject  to  oross-exaailnatlon* 
Hunter  vas  an  officer  of  plaintiff  corporation,  '^hti   alleged  con- 
versation with  Hunter  was  admioslble.  Plaintiff  also  contends  that 
ths  court  erred  In  permitting  defendant  to  testify  as  to  what 
Learned  said  to  defendant  at  the  office  of  Hunter  in  Mew  York. 
Learned  was  the  preaident  of  the  International  Combustion  ungineerlng 
Corporation.  He  was  not,  however,  an  officer  of  pl&lntiff  corpor- 
atlon.  7he  record  does  not  show  that  he  was  authorized  to  act  in 
behalf  of  plaintiff  corporation,  There  was  a  close  relationship 
between  the  two  corporations.  Ths  International  O«mbustion 
Engineering  Oorporatlon  owned  all  of  the  stock  of  plaintiff,  til* 
eonversatlon  between  defendant  and  Learned  took  nlace  in  the 
presence  of  Hunter,  (who, at  the  tliae,  was  an  officer  of  plaintiff }. 
Our  view  is  that  this  testimony  was  admissible. 

Plaintiff  urges  thst  the  court  erred  in  oeraittlng  the 
Introduction  of  the  deposition  testimony  of  Daly  and  Gharest  and 
certain  exhibits  In  support  of  a  contention  by  defendant  that  the 
tax  settlement  of  1928  was  reopened  and  annulled  by  action  of  the 
Government  in  193Z  making  deficiency  assessnents  against  hla  for 
several  years;  also  that  the  1932  offsr  in  coaproalse  was  a 
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reopening  of  the  1928  settleraent  se  to  plaintiff,   a  o&reful  coneld* 
eratlon  of  the  respeotive  eontentloae  oonTlnoee  us  that  the  1928 
settlement  disposed  of  the  aprieals  then  pending  and  nothing  else. 
The  olalne  presented  by  the  Government  subeeruent  to  1928  were  nev 
olaliie  and  had  nothing  to  do  with  the  settlement  effected  In  1928, 
which  la  the  subject  natter  of   the  Instant  case,   we  find,  as  a 
aM,tter  of  law,  that  there  is  no  competent  eTldenee  th^t  the  settlement 
■ade  In  1928  was  disturbed,  The  introduction  of  the  testimony  of 
Daly  end  Chares t,  the  testimony  of  Hunter  on  the  s^ame  subject,  and 
the  various  exhibits  relating  thereto,  could  ^erve  only  to  confuse 
the  Jury  and  should  not  have  been  edmltted.   Plaintiff  also  urges 
that  the  court  erred  in  refusing  to  oermit  plaintiff  to  Introduce  on 
rebuttal  the  deposition  testimony  of  witness  Orr  and  four  exhibits, 
to  show  that  the  transaction  in  1952  was  not  an  opening  up  or  setting 
aside  or  disturbance  of  the  settlement  In  1926  and  to  meet  the 
proof  In  i^aly  and  Gharest  depositions,   '^'e  have  Indicated  that  the 
testimony  of  t)aly,  Charest  and  Hunter  on  this  point  and  the  exhibits 
thereon  should  not  have  been  admitted.   The  court,  having  allowed 
defendant  to  introduee  the  testimony  snd  exhibits  relating  to  the 
alleged  opening  up  of  the  1928  settlement,  should  have  permitted  the 
plaintiff  to  Introduce  the  proffered  testimony  In  rebuttal.  Plain- 
tiff Insists  that  the  court  erred  in  refusing  to  permit  it  to 
introduce  the  Boynton  and  Hayes  depositions  and  plaintiff's  exhibit 
No,  801  as!  rebuttal  proof  against  the  evidence  produced  b  defendant. 
Defendant  introduced  e  letter  written  by  Hunter  d5?ted  April  27,  1929, 
wherein  he  called  attention  to  the  agreement  dated  -May  25,  1928, 
between  defendant  and  the  International  Combustion  Engineering 
Corpoi^tlon,  and  renuested  defendant  to  pay  his  share  in  the  sum  of 
1211,247,44,  Exhibit  Ho.  801  ^ae  a  Journal  entry  made  in  the  record 
of  plaintiff  corporation  in  March,  1929,  setting  up  this  item  of 
^211,247.44  as  a  charge  against  defendant.   It  was  proper  rebuttal 
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evldenoe  and  should  have  been  adnitted.   Plaintiff  argues  that  the 
court  erred  In  sustaining  objeotlone  by  defendant  to  questions 
asked  by  plaintiff  of  defendant  Lewis,  and  also  In  overruling 
objections  bj  plaintiff  to  questions  sels:ed  by  counsel  for  defendant 
as  shown  on  certain  pages  of  the  x*eoord,   defendant  answers  the 
erltlcisa  by  saying  that  the  plaintiff  does  not  atteapt  to  show 
by  way  of  explanation  or  argument  how  it  was  injured  in  any  way  by 
the  rulings  complained  of,  and  that  plaintiff  is  not  entitled  to 
have  the  court  pass  on  wholesale  objections  not  supported  by 
explanations,  arguments  or  authorities.   Plaintiff  replies  by 
asserting  that  the  errors  in  these  rulings  are  of  such  number  and 
appear  so  frequently  in  the  record  that  to  present  thea  separately 
with  a  statement  of  the  situation  bringing  out  the  error  in  each 
case  would  have  unduly  lengthened  the  brief,   ^fter  a  careful  study 
of  the  record  we  are  satisfied  that  the  court  did  unduly  restrict 
the  claintiff  in  his  exaaination  of  the  defendant,   ^^e  are  also  of 
the  opinion  that  the  court  vss  in  error  in  overruling  the  objections 
by  plaintiff  to  eone  of  the  questions  asked  by  counsel  for  defendant; 
for  instance,  wiiiiaa  H.  Lewis  was  asked  whether  he  delivered  certain 
checks  in  payaent  of  income  taxes  to  the  Collector  of  Internal  revenue 
in  reliance  on  an  alleged  agreement  between  defendant  and  plaintiff. 
The  court  overruled  the  objection  of  plaintiff  and  the  witness 
answered  in  the  negative.   Willlaa  H.  Lewis  wes  not  conversant  with 
the  situation.   %y  information  he  had  was  necessarily  derived  fro« 
others.  The  Question  invaded  the  province  of  the  Jury  and  allowed  the 
witness  to  decide  the  chief  issue  in  the  eaee»  '^s  appears  from  page 
2026  of  the  record  defendant  as  a  witness  was  permitted  to  invade 
the  province  of  the  Jury  by  giving  hie  conclusion  that  the  written 
agreement  entered  into  at  ashington  on  May  £5,  1928  was  with  the 
Interne tional  <5oniibustion  Engineering  Corporetion.   On  page  2027  a 
like  error  apoeara.   As  appears  on  page  2075  the  court  erroneously 
peraitted  defendant  to  state  his  construction  of  the  agreement  of 
May  26,  1928.   Plaintiff  coaplains  about  the  action  of  the  court 
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In  edaitting  defendant's  exhibits  Nos.  8,  30,  31,  34,  35  and  37. 
The  court  did  not  err  in  ©daitting  exhibits  Noa,  8,  30  and  31.  The 
court  should  not  have  sdaltt#d  exhibits  Noe,  34,  35  and  37.   As 
heretofore  stated,  the  last  three  exhibits  would  serve  only  to 
confuse  the  Jury. 

Plaintiff  further  contends  thst  the  oourt  should  not  have 
permitted  defendant  to  file  his  "amendment  tc  defendant's  soeoial 
defenses'*  on  October  25,  1940,  at  the  close  of  the  trial.   This  is 
the  anendnent  which  srers  that  the  alleged  agreement  pleaded  in 
plaintiff's  declaration  was  cancelled  and  rescinded  by  mutual  consent 
of  the  parties  on  or  about  June  20,  1928,   '^e  have  ruled  that  the 
testimony  by  defendant  as  to  conTersatione  in  New  York  in  June, 
1928  was  admissible,   -ve  find  th&t  the  granting  of  permission  to  file 
the  ameateeat  was  within  the  discretion  of  the  court.  Plaintiff  also 
complains  of  the  action  of  the  oourt  in  striking  the  second  count  of 
plaintiff's  amended  declaration,  consisting  of  the  common  counts.   We 
are  of  the  opinion  that  the  court  wsb  in  error  in  striking  the  common 
counts.   «'e  do  not  believe  thst  such  action  affected  the  substantial 
rights  of  plaintiff,  as  the  first  count  of  the  amended  declaration 
fully  presented  Its  case.   Plaintiff  urges  that  the  court  erred  in 
striking  from  the  first  count  of  its  amended  declaration  the  clause, 
"and  that  the  said  F,  J,  Lewis  and  w,  H.  Lewis  would  reimburse  the 
plaintiff,  and  the  olalntlff  would  reimburse  the  said  F.  J,  Lewis  and 
W.  H.  Lewis  for  any  such  additional  taxes  and  interest  thereon  assessed 
and  paid  by  it  or  them  in  excess  of  one-half  of  such  aggregate  amount". 
We  agree  with  plaintiff  that  the  court  should  not  have  striken  this 
clause.  However,  as  in  the  striking  of  the  common  counts,  this  action 
did  not  ham  olalntlff.   The  clause  merely  sought  to  state  the 
obligation  arising  from  the  matters  alleged^ 

Plaintiff  urges  thst  the  court  erred  in  giving  instructions 
and  in  refusing  to  give  instructions,  and  supports  this  assignment 
of  error  by  argument  and  citstion  of  authorities,   i^efendant  responds 
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by  ffliflng  that  plaintiff  1«  In  no  position  to  urge  that  th«  giving  or 
refusal  of  any  Instruction  was  error  becau8«  no  spselflo  objection 
was  Interposed  by  the  plaintiff.   Defendant  does  not  dlsouse  the 
Instructions,  or  attempt  to  meet  the  srgument  of  olalntlff,  except 
to  point  out  that  no  soeelflc  objection  vas  Interposed,  The  reoox^ 
does  not  show  that  plaintiff  objected  to  the  giving  or  refusal  to 
glTe  any  Instruction  orlor  to  the  tlae  when  it  filed  a  aaotlon  for 
a  new  trial.   In  the  notion  for  s  new  trial  It  did  present  the  a&me 
objections  as  are  now  presented  as  to  the  instruotlons.  The  point 
■ade  by  aefendant  ves  passed  on  by  the  Supreme  Court  in  the  case  of 
Department  of  Public  .orks  A  Buildlnee  v.  Barton.  371  111.  11.  Under 
the  doctx^lne  of  that  ease  It  is  unneocsBsry  at  the  present  time  to 
object  or  except  to  the  giving  or  fefuaal  of  instructions  before  the 
JuzT^  retire  to  consider  their  verdict,  a  litigant  say  object  to  the 

giving  or  refusal  of  instructions  in  his  motion  for  •  new  trial* 
Having  so  objected,  a  court  of  review  will  pass  on  the  points  rfiised. 
The  court  refused  to  give  plaintiff's  instruction  No,  1,  which  presents 
the  "ratification  and  adoption  theory"  discussed  in  our  previous 
opinion,   *e  agree  that  olalntlff  has  the  right  to  have  this  theory 
presented  to  the  Jux7  and  that  the  instruction  should  have  been  given, 
Plaintiff  also  insists  that  the  court  erred  in  refusing  to  give 
plaintiff's  instruction  No,  11,  which  told  the  Jury  thet  the  plaintiff 
was  not  a  party  to  the  written  contract  between  defendant  and 
International  Combustion  ^Engineering  Gorporation,  relating  to  the 
-ale  by  defendant  of  stock  in  plaintiff  corporation,  and  that  the 
claims  asserted  by  plaintiff  and  plaintiff's  right  of  action,  if  any, 
were  not  affected  by  the  sale  and  the  contract  made  between  defendant 
and  International  Ctabustlon  Engineering  Corporation.  Plaintiff 
had  the  right  to  an  instruction  that  it  was  not  a  party  to  the  sale 
contract  between  defendant  and  International  Combustion  Engineering 
GoroorMtion,  The  b&lgnce  of  the  instruction,  however,  would  tend 
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to  oonfug*  th«  Jury,  and  th«  court  did  not  err  In  aariclng  it  "refused". 
Plaintiff  also  contands  that  the  oourt  erred  in  giving  defendant's 
instruction  No.  1,  1'hls  instruction  undertaXee  to  outline  the  pleaded 
claims  of  plaintiff.  The  Instruction  omits  any  reference  to  ths^t 
part  of  the  declaration  setting  out  the  written  memorandum  of  May  25, 
1928.   This  instruction  also  telle  the  Jury  thf^t  one  of  the  defenses 
is  that  the  alleged  contract  vas  rescinded  by  the  mutual  consent  of 
the  contracting  oarties  before  it  vae  acted  upon.  The  instruction 
does  not  indicate  who  the  contracting  parties  were.   It  also  tells 
the  Jury  th^t  the  agreement  mentioned  in  plaintiff's  declaration 
contemplf^ted  a  settlement  of  defendant's  tax  liability  for  certain 
years  including  1017  to  1920,  inclusive,  and  that  such  settlement 
vas  not  effected  pureuant  to  the  alleged  agreement,  but  "^as  effected 
by  the  independent  action  of  the  defen<1ant  in  the  year  1934,   Our 
discussion  of  this  subject  in  another  oart  of  the  opinion  necessarily 
condemns  this  instruction.   Instructions  similar  to  defendant's 
instruction  No,  4  have  been  criticized  by  our  courts  of  review. 
Defendant's  instruction  No.  8,  in  referring  to  the  written  agreement 
of  May  25,  1928,  states  that  they  are  to  be  construed  "against  the 
party  for  whom  or  on  whose  behalf  they  are  prepared,  and  that  if 
ambiguous  the  Jury  is  to  adopt  s  construction  more  favorable  to  the 
defendant  in  this  case."  This  instruction  is  misleading  and  confusing. 
Defendant's  instruction  No,  10  should  not  have  been  given.   It  could 
only  serve  to  confuse  the  Jury.   Defendant's  instruction  No,  11  is 
confusing  in  that  it  assumes  that  the  evidence  might  prove  that  there 
was  an  agreement  entered  into  between  defendant  and  Hunter.   Hunter 
aeted  only  as  an  agent  for  the  plaintiff  or  International  <^ombustion 
Engineering  Corporation.   Defendant's  instruction  No.  12  is  on  the 
subject  of  fraud.   It  lesves  out  the  essential  elements  that  constitute 
fraud  and  should  not  have  been  given,   defendant's  instruction  No.  13 
tells  the  Jury  that  express  proof  of  fraud  is  not  reauirsd  and  that 
fraud  may  be  proved  by  ci'Hsumetantial  evidence  as  well  as  by  positive 
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proof,   Xhlt  Is  an  abatraot  Inetruotion  and  is  alslaading,   Infitruotione 
Mo,  12  and  13  ahottld  not  have  been  given  for  the  further  reason 
that  the  record  does  not  show  th&t  there  vas  anj  fraud.  In  vlev  of 
our  oritiolsa  of  the  attempt  to  lapeaoh  the  tdtnesa  Orr,  defendant *e 
instruotlon  Mo,  14  ie  erroneous.  Inetruotion  Mo,  17  is  subject  to 
the  same  oritieiSfB,   ^defendant's  inetruotion  No,  20  ie  erroneous  in 
that  it  ignores  the  natifioation  and  adoption  theory  of  plaintiff. 
Plaintiff  ooiBplains  that  defendant's  inetruotione  Noa,  7,  26  and  27 
eaphaeize  defendant's  olaia  thnt  he  aade  no  contract  with  plaintiff, 
but  was  contracting  with  the  International  Combustion  Engineering 
Corporation,  and  calls  attention  to  oases  which  hold  that  the 
practice  of  giving  an  excessive  number  of  instructions  h&e  been 
condemned,   we  agree  with  this  criticism.   Defendant's  instruction 
No,  25  informs  the  jury  that  if  they  believe  that  after  i4ay  25,  1928, 
the  contract  was  rescinded  or  cancelled  by  the  consent  of  the  contract- 
ing parties,  they  should  find  for  the  defendant,  "^ere  was  evidence 
of  rescission  eonsir;ting  of  the  testimony  of  defendant  as  to  a 
conversation  in  June,  1926,  in  which  he  repeated  to  Hunter  and  Learned 
what  had  been  told  to  him  by  Ryan  and  Lux  concerning  the  conferences 
with  representatives  of  the  Oovemment  on  %,y  25,  1928,  Plaintiff 
alto  argues  that  this  teetiaony  is  not  worthy  of  belief.  The  latter 
part  of  the  objection  to  this  instruction  Is  in  reality  leveled  at 
the  character  of  testimony  on  which  the  instruction  ie  based. 
Instruction  No,  28  is  bad  as  it  leaves  to  the  Jury  the  construction 
and  effect  of  the  tiower  of  attorney,  5he  construction  of  the  power 
of  attorney  was  for  the  court,  Plaintiff  also  argues  thst  counsel 
for  defendant  was  guilty  of  improper  and  prejudicial  conduct  during 
the  trial.   Defendant  replies  by  saying  that  as  plaintiff  did  not 
object  then,  he  cannot  be  heard  to  oomolain  now.   In  this  respect, 
we  agree  with  defendant. 
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finally,  plaintiff  inalflts  that  th«  Terdiot  I0  oontrsiry 
to  the  nanlfest  weight  of  the  evidence •   Beoauae  of  the  errors 
dleoussedy  requiring  &   reversal  of  the  Judgment,  it  Is  unneoeee&ry 
to  consider  whether  the  verdict  le  manifestly  againet  the  weight 
of  the  evidence,  Defendant  aseigns  as  oro88*error  the  action  of  the 
oourt  in  sustaining  Dl&intiff*8  epeoial  demurrer  to  defendant's 
plea  of  the  statute  of  Limitations  to  Count  No.  1  of  the  amended 
'  Aftolaration.  This  point  was  urged  by  defendant  on  a  previous  apoeal 
and  re J ee ted  as  being  without  merit.  On  this  eubjeet  we  adhere  to 
the  views  expressed  in  the  orevious  opinion.  Because  of  the  errors 
j   pointed  out,  the  Judgment  of  the  Circuit  Court  of  Cook  County  is 

reversed  and  the  cause  remanded  with  aireotions  for  further  proceedings 
not  Inoonelstent  with  this  opinion, 

HETERSED  AND  li£MAMDED  WITH  DIRECTIONS. 

HEBEL  AMD  KILEl,  JJ.  CONCUR, 
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MR,  rmnmm  joj^tick  Btr?arj:  mlivsij^i-d  the  opiuioh  of  t«s:  court. 

On  ^«»dA7,  Oototo«r  5,  1937,  b«tv9en  10:30  an<i  llJOO  i-.*<,, 
Jaeeb  L,  Hirning,  th«n  40  jrcsirt  of  ag«,  a  tcaeher  of  psychology , 
VA8  driving  hit  ?l]r«9ttth  sedan  autoaobils  in  an  easterly  dir«otlon 
on  PiTsrsey  isrkway  In  Chlnago.   His  vife,  ^ilhelalna  Himln^,, 
the  ssae  age  as  ber  husband,  was  seated  alongside  of  hia,   Oiversey 
Fartcvay  is  a  highvay  under  the  juriediotion  of  the  Chla^go  Park 
District,  snd  runs  in  an  easterly  i»nd  easterly  ciireetion.  The  road 
neemnsodates  four  lanes  of  traffic,  tvo  SRStbound  and  two  westbound. 
In  the  center  of  this  highway  are  painted  tvo  parallel  vhite  stripes, 
vhlch  serve  as  division  lin*8  to  indicate  to  the  operators  of 
vehioles  aporoaehing  in  opooeite  directions  th^.t  they  are  not  to 
drive  to  the  l«ft  of  such  stripes,   Danen  Av»nu>s  and  Olyboum  Avenue 
interseot  Diversey  .^arkvay,   Paaen  Avenue  runs  north  and  south 
and  Clyboum  ^venue  runs  northvest  and  southeast.   Hoyne  Avenue, 
a  north  and  south  street,  enters  Diversey  ParlEvay  froa  the  south 
one  short  block  west  ot   the  intersection  of  Siversey  i^artcway  with 
Paaen  and  Clyboum  Avenues,   Hoyne  Avenue  does  not  run  north  froa 
Diversey,  One  block  west  of  Hoyne  Avenue,  Laavitt  treat,  running 
north  and  south,  intersects  with  Diversey  Parkway,   About  half  a 
block  to  the  west  of  Laavitt  Street  a  bridge  ear^^ies  ti^ffio  across 
the  North  Branch  of  the  Chicago  ^Iver,   the  Julia  Lathrop  housing 
project  was  then  being  ceapl(*ted.   The  buildings  of  this  project 
are  en  both  the  north  and  south  sides  of  niversey  ?ax4cway.  The 
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•Mult  ?«T«a«(it  on  l>lT«r««y  Parkway  was  dry.   the  Contriustlng  * 
Matarial  Coaoany,  a  oorpor&tion,  had  a  oontr«i«t  to  install  &  four 
duot  eondttit  Una  aoreaa  DiTarsay  Parkway  in  connaoti^n  with  the 
lighting  of  the  Juli^^  iethrop  h'rtuslng  nroject.   On   Friday  aoming, 
October  1,  1937,  the  esployees  of  thia  oorpor^^tion  excaTat^d  the 
north  half  of  Uiveraey  Partnray  and  ine tailed  four  duet  lines, 
during  whleh  operation  all  t raffle  was  diverted  to  the  south  aide 
of  the  street.   The  trenoh  w»s  then  filled  with  a  eonbinatlon  of 
refuse  atone,  soreaninga  and  dirt  and  was  tanped  aovn*     the  employees 
then  exeaTated  the  south  half  of  Diversey  -arkwiay,  diverting  sll 
the  traffie  to  the  north  aide  of  the  street  while  the  operation  van 
in  orogrese*  The  treneh  was  then  filled  in  the  saae  way  as  the 
treneh  on  the  north  half  of  the  street*   A  aoaee  In  the  oenter  of 
the  parkway  at  the  point  %rhere  the  traffie  separation  stripes  oross, 
was  not  disturbed.   Ail  of  the  ««t>rtc  of  excavating  and  installini; 
the  eonduit  and  the  filling;  In  snd  tamning  down  of  the  treneh  was 
eoaipleted  by  friday  afternoon,  October  1,  1937,   However,  the 
excavation  wss  not  filled  to  the  level  of  the  oontiguoue  paveaent. 
Span*  was  left  so  the  Chinnfc  Park  I^istrict  could  restore  the 
pavenent  by  olaeing  asphalt  on  top  of  the  base  laid  by  the  Oontraeting 
Conoany.   Mr.  and  Mrs.  Himing  had  been  visiting  friend's  on  the 
west  side  end  were  returning  to  their  hoae  on  the  south  aide*  Krank 
Kufner  w^ts  the  owner  of  a  1937  Dodge  sedan  autonobile,  which,  on  the 
night  of  October  3,  1937,  between  10:30  and  lltOO  P.M.,  was  t»eing 
driven  by  his  son,  Clarence  Kufner,  in  a  westerly  direction  on 
Diversey  Parkway.   Smmm   Kufner,  the  wife  of  Trai^  Kufner,  waa  ridlMf 
with  her  son.   They  had  visited  a  funeral  hoae  and  then  viaited 
with  Mrs.  Kufner* s  sister.   Clarence  Kufner  drove  the  car  south  on 
Daaen  Avenue  and  west  on  Diversey  Parkway.  They  wero  on  their  way 
to  their  hoae«  at  4444  Divereey  Boulevard.  The  hesdlitijits  of  both 
the  Kufner  and  Himing  autoaobiles  were  lighted.   vhile  the 
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Ximing  ftUto«olE>il«  fras  bslng  drlYsa  in  sun  •fttt«rly  direetlon  and 
th«  Kufiitr  autoocbil*  In  a  v«tt«rly  dlr«otion,  th«r«  wa«  a  eolllBlon. 
Th«  lapaet  of  th«  o»i*«  oeourr«d  <m  iTerflsjr  P»v'kM9f   n««p  L9»Tltt 
Str«itt,  wither  vaat  or  w««t  of  th«  4«9r««iel9n  thiit  vat  a».d«  for 
the  oonduit,   Follonring  th«  lapaiot  of  the  esrs,  the  Hlming  auto* 
aobll«  traY9l«<l  in  &  8outh<»«tt«rly  dlr«etloB  on  '>lT«r8e]r  fstkytAj 
natll  it  ws«  stopped  by  ttrlkiim  a  tree  groving  in  the  grsss  plot 
b«tvoeB  the  earb  and  the  sldowalk  on  the  eouUi  side  of  l^iversejr 
rartcvfty*  Mr*  snd  Mrs«  Riming  vere  injured  «nd  were  removed  to  a 
hospitcil  where  thejr  received  nedieel  aid.   On  Oeoeaber  £9,  1937, 
Uk»j   filed  their  eoaplsint  in  the  Cireuit  Gosrt  of  Cook  Coantj 
aifsinst  the  Contrseting  A  Iteterial  Coapany,  rraak  ^ufner  end 
Clarenee  Kufner  and  therein  sought  to  reeoTer  on  aecount  of  personal 
injuries  they  suffered*   They  ehBrged  the  i^ufners  with  being 
negligent  in  and  about  the  operation  of  th«  autoaobile  whioh 
Clarenoe  Kufner  wsis  driving  &nd  the  oorporste  defendant  with  neg* 
ligenae  in  the  restoration  of  the  pftTeneat  following  the  installation 
df  the  oonduit  line.   The  trial  resulted  in  a  Terdiot  in  favor  of 
•aeh  plaintiff  and  against  all  of  the  defendants,  the  daaages  being 
nssessed  at  $5,000  for  naoh  plaintiff*  Motions  by  the  defendants 
for  a  directed  verdiet,  for  Judgaent  notwithstanding  the  verdiet 
and  for  a  new  trial  were  overruled.   The  eourt  enter^^d  Judgnant 
•a  the  verdict,  to  reverse  ^ioh  this  appeal  is  proseeuted* 

>-leintiffs  do  not  state  their  theory  of  the  case.   We 
aasusie,  therefore,  that  the  stateaent  by  defendants  as  to  plaintiffs* 
theory  of  the  ease  is  satisfACtory  to  plaintiff a*   Plaintiff a* 
theory  of  the  case,  as  stated  by  the  oorporate  defendant,  is  that  at 
and  ioHiediately  prior  to  the  tlac  of  the  happening  of  the  aeoident 
thay  were  riding  in  an  easterly  direction  along  the  south  side  of 
Biversay  Parkway,  and  th&t  an  autonobile  being  driven  by  Claranoa 
Kufner  in  a  westerly  direction  oase  frea  the  north  side  of  s&id 
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stp*«t  o-var  on  to  the  eoutb  sld«  of  th«  street  an4  oollld*^!  with 
th«»  eutoaobile  driven  toy  the  »lK,intlff  Jaoob  L,  Kirning,   th* 
Kttfn«r«  state  tliat  plaintiffs*  th«oi7  of  their  osse  is  th«t  idaiile 
thejr  were  in  the  exercise  of  due  oere  tor   their  <nm  safety,  their 
autcMiobile  ran  across  the  exosTation,  es  a  r«sttlt  of  ifhioh  the 
plslntlff  Jeeoh  L«  Hlminf  lost  control  of  hie  car  and  it  then 
ran  into  the  Kufner  »atoaobile  and  hereafter  into  a  tree  on  the 
•«iitli  Bide  of  l^iversey  Fariw&y;  that  an  altematiire  theory  of  plain- 
tiffs is  that  the  defendant  Olarence  Kufner  negligently  drove  his 
aatomobile  eeroes  the  center  line  of  the  street  o^using  it  to 
strike  the  autoaiobile  of  olaintlffs,  which  thereafter  struck  the 
•xeaTstlon  In  the  street  and  the  tree;  that  s  further  alternative 
theory  of  olaintiffs  is  that  because  of  the  eoabination  of  the 
alleged  negligence  of  the  defendants,  the  collision  ooourred,  and 
the  plaintiff  Jacob  i..  Miming  lost  control  of  his  ear  and  it 
•track  the  tree  causing  the  in|ttrles  to  olaintlffs.   The  theory 
of  the  contracting  OM^Miy  is  th«»t  it  ^j?8  not  guilty  of  any  neglita^ence 
in  an<3  about  the  doing  of  the  wor^  in  question;  thf  t  fol loving  the 
installation  of  said  conduit,  it  carefully  filled  the  excavation 
with  refuse  stone  and  dirt,  tailed  aeffic,  and  that  ^am  was  sBooth 
and  even,  and  that  at  the  time  of  the  accident  the  street  at  the 
place  where  the  conduit  had  been  installed  v;  e  in  a  safe  condition 
for  persona  traveling  on  said  street;  and  it  is  further  the  theory 
of  the  contracting  coapany  that  the  accident  ha;3r>ett9d  on  the  eouth 
side  of  ulversey  ?ax4Dfay,  and  that  the  presence  of  the  filled  in 
•xoavation  vas  not  aad  could  not  have  been  the  proxiaate  cstuse  of 
tho  accident  cosplainod  of,  and  that  it  wts  not  guilty  of  any 
negligence  which  was  the  proximate  eause  of  the  accident.    H&e 
theory  of  the  defendants  Frank  and  Clarence  Kufner  is  that  they 
were  not  guilty  of  the  negligence  charged  against  them,  but  to  the 
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oontrary  tbt  «iito»obile  of  olalntifft  eroessd  the  e»nt«r  lin«  of 
the  ttrevt  to  th9  north  h«lf  of  tho  highway  and  etruok  th<»lr  o&r, 
and  thft  thl»  aetion  of  n^Ialntlffn*  automobile  resulted  either 
fr^i  the  exoaTetion  In  the  street  or  bee&uee  the  diriTer  of  that 
oar  di«i  not  have  it  Mn6»r  proper  control* 

The  firet  oriticiss  leTeled  at  the  Judgwent  by  the  oorporat* 
defendant  ie  th.^t  the  trial  court  erred  in  refusing  %X   the  oloee 
of  all  the  «Tldenoe  to  inetmiot  the  jury  to  find  it  not  guilty. 
Tho  eeeond  point  adTaneed  by  thie  defendent  is  that  the  trial  court 
erred  in  oTerruling  its  notion  for  a  Judi^ment  not^^ithstanding  the 
▼erdict,   f>inftlly,  thin  defendant  urges  thet  the  oourt  erred  in 
oTerruling  its  motion  for  a  nev  trial.   The  first  tvo  points  are 
grounded  on  the  contention  th&t  there  is  no  evidenoe  in  the  reoord 
tending  to  sustain  the  oharges  of  negligenee  aade  againet  tho 
eort^orate  defendsnt.   Under  this  ?oint,  this  defendsnt  insists 
that  the  evidence  eonclueively  shows  thr.t  the  collision  between 
the  autoaiobile  in  vhieh  the  ni^^intiffs  were  ri  ling  @nd  the  automobile 
of  the  individual  defendants  occurred  on  the  south  side  of  «^versey 
Paflcway,  and  that  the  sxeevatloh  which  had  been  filled  in  was  not 
the  proxiaate  cause  of  the  accident  and  the  injuries  cosplained  of» 
fhlM   def<mdaBt  also  ttalntalns  that  ther^  is  no  evidence  In  the 
record  fairly  tending  to  show  that  the  oondltlon  of  the  street  at 
the  place  in  (question  following  the  installation  of  the  conduit 
was  the  proximate  cnuse  of  the  aoeldent  and  injuries  complained  of. 
The  sole  point  urged  by  the  individual  defendisnts,  Frank  and  Clarence 
Kttfner,  is  thst  the  Judgment  as  to  them  is  against  the  manifest 
weight  of  the  evideiMe,  i$nd  ask  that  ve  reverse  the  Judgment  and 
order  a  new  trial.   The  corporate  defendant  asserts  that  the  im&g^ 
ment  le  manifestly  a^^ainst  the  weight  of  the  evidence  and  that  the 
court  erred  in  not  allowing  its  motion  for  a  new  trial.   Secause 
of  thepe  c«»itehtions  we  emmmarixe  the  evidence. 
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Walt«r  £.  Ml«lly,  e«ll*d  t»y  nlalntlffs,  t«ttifl*d  that  ct 
th«  tia«  of  th«  oeourr«no«  he  was  tuperintt^nd^nt  of  oonttruotioa 
for  the  Contr»eting  <ii  M«t*rial  Gemoamj,   vhieh  i^ositioa  he  h«d 
h*ld  for  flftedn  79Ar«;  that  all  tho  vork,  including  the  exoavatiAg 
aad  iB«t«ll»tioa  of  the  ooaduit,  wat  finithed  on  Friday,  C^tober  1, 
1937,  at  Kbout  4t00  P.M.;  tluit  the  trench  v^t   filled  vith  refuse 
stone,  eereeninge  and  dirt;  that  it  v^e  then  taaped  dovn  via 
opened  ud  to  traffie,  and  tlist  the  ditch  wss  full  and  taaiped  erenlx 
all  along.  He  further  testified  th.'^t  under  its  contract  the 
eoatracting  coaoany  ves  not  to  do  the  asphalt  resuz^feoing;  thet 
this  oonpany  v«s  to  Maintain  the  part  of  the  street  where  the  work 
had  been  done  in  &  re»sonably  safe  condition  until  such  part  was 
resurfaced;  thnit  he  saw  the  ditch  on  Saturday,  October  end  and 
agein  on  Monday  aoming,  October  4th,  f>nd  that  on  both  of  these 
aomings  the  street  where  the  exoaTstion  had  been  aade  was  in 
the  saae  condition  as  it  was  on  Kridnj  after  it  had  been  tai^ped 
down.  Jpoob  t,  Hlming  testified  in  his  own  behalf  and  stated  that 
he  was  driTii^  hit  riyaouth  RUtoaobile  in  an  easterly  direction  at 
a  speed  of  20  to  26  ailes  an  hour;  th^t  his  our  was  on  the  south 
sidi  of  'Jiversey  Parkway,  the  part  of  the  road  used  for  e&stbound 
traffic;  thst  the  left  hand  side  of  his  ear  ves  about  four  feet 
south  of  the  center  line  as  he  was  driving  eastwsrdly;  that  he 
noticed  there  were  soae  ears  coaing  west  on  the  north  side  of  the 
partcway;  th&t  one  ear  slowed  down;  that  as  this  car  slowed  down 
aaother  ear  oaae  froa  behind  and  oaae  over  to  the  south  side  of 
the  street;  th?%t  it  seeaed  the  latter  oar  would  coae  directly  on 
to  his  ^ar}   th;pt  in  order  to  aToid  a  head  en  collision  he  turned  his 
oar  as  quiekly  as  he  oeuli  to  the  right,  which  would  be  to  the 
south  side  of  the  street;  that  by  that  tiae  the  our  which  passed 
the  oar  which  had  slowed  down  struct  his  nfir;    th^t  he  felt  soae 
buaps,  lost  control  of  his  oar,  and  became  unconscious;  that  hlo 
oar  hit  a  tree  oa  the  south  side  of  the  curb;  thct  this  tree  was 
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cboiat  forty  or  fifty  f««t  fron  where  the  tvo  9»r9   Oftse  together; 
tb«t  vben  he  flret  tftv  the  aatoaohlle  whloh  eamo  over  onto  the 
•OQtIi  side  of  the  etreet  he  vould  a»7  it  -^ds  froa  twenty  to  forty 
t99t  from   hia;  th&X   hie  antoaobile  vas  on  the  eouth  side  of  ^ivereey 
farkvaty  and  the  autonohile  trtiieh  ooltided  vith  hi«  w&a  aleo  on 
the  eoutli  eide  of  Dlvereey;  and  thst  orior  to  the  time  of  the 
colli lion  he  did  not  tee  eny  diteh  in  the  street.  On  oross* 
exaaination  he  testified  th«t  in  a  deposition  given  before  the 
trial  he  said  th&t  after  the  oelliaion  vith  the  otlier  oar  he  lost 
ao^plete  control  of  his  osr  and  l>efore  he  oould  stop  or  do  anything, 
the  ear  hit  a  tree  on  the  right  9i<%e  of  the  street;  thai  he  vas 
ahout  four  fett  to  the  right  of  the  center  line,  &nd  then  as  he 
began  to  turn,  the  other  ear  struck  hin;  th%t  he  n^ver  saw  the 
plaoe  where  the  work  hsd  been  done  on  the  street;  th^t  when  he 
first  noticed  the  other  cor  turning  out  past  the  ear  aheed  of  hin 
the  lights  were  bumini^  and  it  was  imposjiible  to  Judge  exactly  hov 
far  in  feet  it  was  away  from  hia;  th«t  the  oar  which  hit  hia  swung 
out  to  the  south  of  the  head  ear  poing  west;  that  the  hei^id  ear 
slaved  down;  that  the  traffic  seeaed  to  be  like  fair,  average 
traffic  BOTlng  in  both  directions;  that  as  he  got  eloae  to  the 
point  of  the  ooourrenoe  he  saw  the  first  of  the  westbound  onrs 
slow  down,  but  that  he  did  not  st  any  tlae  he  wai  oasating  that 
car  or  approaching  it  see  it  coae  to  a  stop;  th^t  he  did  not  pass 
it  before  the  collision,  and  thst  the  collision  ?iooarr«d  out  in 
front  of  that  car, 

>«ilhel«ina  HimlAg,  testifying  in  her  own  behalf,  stated 
that  she  was  seated  in  the  front  seat  of  th<»lr  autoaobil«  beside 
her  husband;  that  she  was  looking  ahead;  that  she  did  not  see  any 
traffic  going  east  ri^t  in  front  of  their  osr  just  before  the 
aoei<^<ent,  but  saw  soae  traffic  going  west;  that  she  could  not  tell 


f 

•llsr    OtiKi   ^VTr    sr-T   HftjUtar  «Xitil^:^«9ftrT>!;    «£ii    V««   ISlit   ffd  AAdv   (TAli^ 

life's  c?  TtK*  «♦«   #1  %sA  i>lM«nr  ftd  t»®^?i»    l»K^    t«   •&1«   lltvot 

1^  ?'«•'>?  ni4i9«   ^t   HQ   •<»«  #XJ»f0»O;i^<l«   am   ^'SUft?     >Wll3   BIO*ll    !•») 

■r?   »«H  *M  JPWiw  &*fcli.i©«  *iolrt»  «I.Uflse^tt^  til*  «>*i<*  X^wJitA^i 

HisGrj:  .  i«  »ft;f  «4:  liei^ife  %»»  •^«  ^«>«  fcjti^  ♦ri  aolalXXoo 

.  va.fri.?Tn;    r>t  np  ee;rt   6Ittot>  nis  «wet«id  &««  -ii«»«  ftl^i  1©  X«^i»o»  cJ^eXoWM 
(t;t    ^fy.'i^jilirii  «xit    }Q  »&i*  1%!^  «/t^  fl«  •VVf  «  ^id  189  tiltt 

•III  to  tvf^tR  'Sfts  »a'ir   #«if.^^  ^sro  j^iiPsw^  t4S»  Tsr?-   nfii    ?>•?-; ?t^n   t«llt 

vori  xX^fj  Mf.  cJ  »l«IX»!»c-<w«X  aj»v  ;J|  &a«    .  i"  »AI 

^iftirvi  mtn  ita  sitk/jrfw  •*«©  *Mi   L«#.i^vr   jmlil  OMtt  t^sw»  a»w  ii  J»«^  Hi  *i«t 

'TC-;       '^M'i   «xi,?   I,i$ri;f    {Jf9«rti'  .iji«i^^  tm  '»««ii  «^^  1©  rt#«cR  a*J  ot  {Tiro 

ri^8»ntv^    ,tX«t  «jiiX  mf  <wr  ^®fl»w*4i   »i1-^ivs3  mAi   tuAf   jmiefe  &9««X« 

:r'«(i;f  a<^ia.ajsq  atv  «t/4  «)«lir  trsf^.  i.    it^n  bih  ^d  imtiM  3u>;i  ^ttm^k  v»Xt 
Bl    J  lie    fe^TTfioor    t!'.-,!--' iXrcn   -a-r;^    -iVr.d?    &*i?:    ^£>liiiXI«9   mti^   t^ettrf   III 

•&Xa*d  olXtfojnolifa  ^tiorif  t«  <;R«a  <tii(nt  «4sr  «t/.  ^»1«««  tiS'w  ^^-^v"   .t-A;r 

XA*  •••  loa  £lft  •((•  IaII^    2d»»Jia  sciieoX   it  aw  oilo   ifaifir    *&Aad3Atii  <««d 

•fit  »n«1t»c(  lairt  '»«»  ^i»^*  t©  ^flo-s't  nX  9mit^  .J«e»  $>aXos  oX*l«iJl 
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hov  nanjr  autoctolDllts  th«  nsv   and  thist  wh«fi  th«lr  eutoaoblXe  oaat 
to  tti«  lirldge  thty  t«v  fo»4»  e«r«  oowing;  th^t  sh*  looked  orvr  to 
h(tr  hotftwnd  and  vatehod  hia;  th/^t   he  turned  to  the  right  and  the 
oara  eaae  tovard  then;  thst  after  a  fev  slntitea  there  wee  a 
eelllaloa;  thctt  ahe  felt  a  buiap  and  then  ahe  was  gone;  that  their 
atttonoblle  waa  on  the  right  aide  of  the  street.   On  oroac- 
exaninatlon  by  oounael  for  defendanta,  the  Kufnere,  Mra.  Hiz^ing 
aaid  ahe  eeold  not  tell  that  she  felt  the  \nmo   when  the  efi.r  hit 
tke  tree;  that  ahe  felt  the  eelllalon  firat  and  thi^t  wee  before 
tlM  felt  the  e&r  go  over  aoae  bumps  in  the  street;  thrt  she  was 
sure  about  that.   She  stated  that  in  giving  her  deposition  prior 
to  the  trial  she  was  asked  if  ahe  felt  a  busp  ss  they  approaehed 
the  plaee  of  the  oeeurrenee;  that  she  answered  "Yes"  and  th&t 
the  bmp  was  Just  before  the  eollislon;  that  she  supposed  she  aust 
haTe  answered  those  Questions  in  that  fashion  but  that  she  was 
oulte  sure  ahe  was  oonfuaed,   Mrs.  Heraan  ^^-ngelhardt,  called  by 
plaintiffs,  teetified  that  she  lived  at  S;S39  oiversey  rarkway, 
about  a  bloek  west  of  th«  intereeotion  of  thst  highway  with  Clybourn 
and  Daaen  ^Yenues;  that  on  the  night  of  the  aecident  at  about  11 
•  *elook  she  and  her  husband  were  walking  e.>?st  on  the  north  aide  of 
Mversey;  thst  the  nii^t  was  fair  and  the  street  dry;  that  she  had 
paeeed  by  that  partieular  plaee  before  that  night  and  on  the  day 
%afore;  that  with  reference  to  the  slaoe  where  the  excaTatiea  had 
liean  asde  for  the  eonduit,  she  s^aid  it  was  loested  in  about  the 
tlOO  bloek  on  Pifersey,  east  of  the  bridge,  and  extended  north  and 
Mttth  across  OiTersey;  that  it  >r^s  about  two  feet  wide,  and  on  the 
eeuth  half  of  the  roadway  w#ts  froa  four  to  six  Inohes  deep;  that 
there  were  street  lights  on  either  side  of  i iTersey  iaaediately 
•pl^oslte  that  plaoe;  that  there  were  no  red  lights  about  it;  that 
fUt  aaw  the  eastbound  autoaobile  north  and  direotly  opposite  the 
ditch;  that  there  were  autoaobilea  going  west;  that  the  firat 


mi  it»vo  J&wlooi  •ri«    i'Pitr    ;i^fJti(eoe  »iwe  o«ne»  wr*  xmM  •^i*Yfif  »riJ  at 

tlA  nt-a  mAS  mitv:     rrtsd  #4;^  ^l«'}  9(f«   t9ti$  It'^t  ^«m  ftlntix}  vito  hi»9 
tnr^fd  -s  ^"-  d&^  6Aft  'ftii)  aoi4»lXioo  •ia  :^i:fr)  tn^  t<wtt   :«««t  silt 

X^iAt  aj8  (ptttf  a  #X®1;  *<!<?   "f  ?  &»;S«*  »«w  •*«  XaiU  9At  •# 

a«v  •£(«  t  nct'ie-'r   t-c??  rrf  r^.^rft-rtfrs  »«ofS»  6«-t«nm««  •▼ail 

!•  olk-lii  A9t^n  ^At  U',.  ^T-  -  ftn-:-?f--»rf  i»ri  fo««  ♦rit   atooXo'o 

6iHl  floi^AVrtoicQ  fed?  ©"Tn-'  oii»«s<>H4»«r  ^#iv  ^4ii^   j<rrdt*d 

jTjMtr   iq«»»«»  9»4sax  %IM  i»^  ttt^'i  mn^  ^  nittf  lo  "UtixS  flJ«o» 

Ili4^     ;tt     .JKTOSift.    9^i^iX    fe^l    fJU    f»1f  ;  ('..3    lS!^#    ft^i'«0'(|qO 

•fil^  'j»  YX*C'--^f-   "fj.-:   rf^ic-  toe   "  nt;''^;  ?s,.^   oift  Vi?t  i»4a 
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iiutoaobil*  going  w«tt  8tepp«d  at  tH*  dttoh,  and  the  seeond  auto«obll« 
turned  to  pats  the  flret  ear  going  west;  that  it  tamed  &  little 
to  the  left;  tiist  the  Aidn*t  eee  the  eeetbound  ear  until  it  w&e 
•t  the  diteh;  th&t   the  efitbound  eer  hit  the  diteh  and  swerved 
into  the  seeond  oar  going  vest  ana  then  turned  eoutheeet  into  s 
tree;  thit  the  front  left-hand  fender  of  the  car  going  weet  and 
the  front  left  hand  fender  of  the  oar  going  eaet  oa«e  together? 
tlut  after  the  oollieion  (^eeurred  ehe  remained  until  the  polioe 
arrived;  that  she  didn't  go  across  the  street  to  the  aooide»t; 
tluit  following  the  oollieion  ehe  did  not  go  over  to  the  auto«obilee; 
that  the  eaetbound  autoaebile  etruek  a  tree  on  the  south  side  of 
Divereey  head  on  and  stopped;  that  this  was  east  of  the  ditoh; 
that  the  westbound  autosobile  was  not  moving  after  the  aeeiaent; 
that  it  was  on  the  ease  side  of  the  street;  that  the  driver  of  the 
westbound  ear  turned  his  oar  around  and  went  over  to  the  eeene 
of  the  accident,  naking  a  "U*  turn.  On  orose-exasination  by 
counsel  for  the  defendants  Kufner,  ehe  testified  that  the  eiocideat 
happened  in  front  of  her  la  the  street;  that  b   car  ease  vp   and 
stopped  on  the  e&st  side  of  the  dit«h;  that  there  was  a  ear  a 
little  distance  back  of  it  following  along;  that  as  the  first  oar 
stopped  the  other  started  to  null  out  fro«  behind  it;  that  the 
second  ear  going  weet  had  just  started  to   cone  around  the  first 
ear  when  the  collision  occurred;  that  the  second  car  which  turned 
out  was  on   its  own  side  of  the  center  line  of  the  street  $t  the 
tine  of  the  collision  which  she  said  occurred  ten  or   twelve  feet 
east  of  the  ditch.   On  croee-exanination  by  counsel  for  the 
contracting  conpany,  tikis  witnee^  wae  shown  olaintiffs*  exhibit 
Ro.  4,  being  a  photograph  taken  by  a  policenan  a  few  ainutes  after 
the  occurrence,  and  ehe  testified  that  she  recognized  on  the 
photograph  what  she  referred  to  as  a  ditch.   The  photograph  shows 
a  white  strip  running  across  Dlvereey  f'arkway,  except  at  the 
point  where  the  center  of  the  roadway  intersects.  She  further 
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•IJJXI  «  fttirwt  tl  tmOi   ;lt»w  »«^ika  t«»  iTtnn  »/ia  "aaq  oJ  6«<nif;r 
Jbarsftwa  l^As  OMtlb  *iU   JXiA  tso  i^«ttc4)fti««»  mU  i>«iU    («(c;}Jtl»  94tf  Ia 

;iexU©ijO*  «iujo  ir«a*  »flioi  %•«  jMfe»  t«  ii»fea»?  &Auti  ^vgC  tavt%  mAi 

{wsXicioco^iij?.  a4is   Qi  tsve  g^  ;r<sii  ru&  9M  m^lBlllo&  mtUt  ;i)aivoX.fot  ^«||# 

aiU   to  T»vl'^t>  ACU   f  JUif    ;#99^t8  «e^  te  ftdia  ikia^>^  sili^  no  hav  itJt  94Ml# 

4  too  d  Si3%  ^nffdJ  i<^i  iitotXfi  «£4«  ta  •A4li'  led«  Mlt  ao  J^Qqetf* 

lao  iatll  9iii  B.e  Ss^fU    igmiXm  aflX«oXI«l  SI  ^&  ;ltt«Mf  ««ii«^«l^  •HSU 

BUS  isiiiti    ;Ji  &cXiij»tf  ffi<n>   ^^o  XXxwir  at  d«4riair5  tdd^c  «j1^  l»*c|(cro#a 

SB9l    9Vl»'4:    TO    <l*^    bBt'XUOQQ    &i««    •iis    ll9iA*«{   flOlSiXXO*    •<U    tO    MBM 

•49  tot  X:»sAuo(»  t«(  aciJ)9uBiiii^x»*«i&<»'xo  nC        .iloiri^*  a49  to  9«M» 

•49  ao  ^9!ila^'9»*\  adii  9«sl9  ib»jttJ(9e«9  itd^  bat^   ,!<^&n9«nv#»»  vdt 

•weiAa  gijanjifiSiMiii  •ciT        .do9.f£-  «  «a  el  £t4r«'$9l»«i  •<!«  9«4v  jrf^{3i^x*9Mk] 

•49  9«  9<rtox«    ,U  v«r?«i*vxa   aaini9«  ^.itrtrjt.   vltS9  •9i4i#  a 

fAtnuX  •4S      ••^•••t'».:  *c»i  ©4*  1c  n«J  •i«4w  tflXo<; 
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t*atlfi«4  thsX   In  s,  oreTleur  trial  of  th«  oac«  th«  l«tt«pt  A,   B 
and  0  var«  plae*d  on  tha  photograpto  in  har  handvrlting;  that  har 
••aery  vat  ac  good  at  tha  tlaa  of  tba  praTlous  trial  a«  at  tha 
t&aa  of  the  currant  trial;  and  tli»t  at  that  tlaa  aha  n&riLad  tha 
point  whara  tha  ear  frea  tha  vaat  and  tha  ear  froa  tha  aaat 
•ollldad  hjr  tha  lattar  "i^*.   Upon  furthar  croaa*axaalnatlon  hy 
eottnaal  for  tha  dafandents  Kufnar,  aha  taatlflad  that  at  tha  tlaa 
alia  pat  tha  lattar  "  h*  on   tha  photograph  aha  vse  aonfaaad.   Than 
on  furthar  orota->axaalnfitlon  by  eounaal  for  tha  eontraotlim  compunj 
tha  vltaaaa  said  that  upoa  tha  pravioua  trial  aha  wea  ahown  tha 
plotura  and  that  eounaal  aakad  har  to  a&rk  vlth  a  lattar  "A"  on 
tha  oletara  vhara  tha  tvo  eutoaobllaa  eaaa  together;  and  aha 
taatlflad  on  thla  trial,  *I  raaaabar  that  I  finally  said  It  waa  in 
about  -  I  will  a&rk  thla  *A*  for  tha  one  going  eaat.**   '^ha  furthar 
taatlflad  that  upon  tha  praTlout  trial  she  had  aaricad  tha  letter 
'B*  where  the  firat  weatbound  ear  waa  at  the  tiae  tha  other  two 
eara  oane  In  oontaot  with  aseh  other.   She  also  aaldl  she  waa 
aaked  to  Indleate  about  the  n-^lnt  at  which  the  aaeond  oar  atarted 
to  turn  out  to  paae  the  firat  ear  with  the  letter  "C*,  and  that 
aha  aarkad  the  photograph  as  she  reaeabered.  On  re-direet  exMiination 
of  eounaal  for  plaintlffe,  she  said  the  first  oa.r'   going  w««t  slowed 
down;  that  it  did  not  atop  entirely;  thet  it  slowed  down  %^en  the 
•eeond  autoaoblle  atarted  to  paag  it;  that  the  wheels  of  the  seeond 
autoaoblle  Juat  turned  and  it  started  to  pa Be  tight  alongalde; 
that  when  the  eolllfiM»  ooourred  between  the  eastbotuid  autoaoblle 
and  the  aeeoad  weatbound  autoaoblle,  <!>bout  half  of  the  seoond  weat- 
bound sutoBoblle  was  alongside  of  the  first  westbound  autoaoblle* 

Joseph  Klohol,  Galled  by  plaintiffs,  testified  that  he  waa 
a  pollee  officer  of  the  City  of  Chioago,  aaelgned  to  the  Aoddent 
Prevention  Bureau;  that  while  In  the  Tieinity  nf   Clark  street  and 
fallerton  Awenue  they  reeeiwed  a  radio  oall  reporting  the  Kooident; 
that  they  arrived  &t  the  soone  of  the  eoeident  about  fire  ainutet 


ox 

•!•«(  tBd  i»d  Hi  dqaigoioiSi^'  ftf**  ncv  *«•»!'?  ♦^•w  0  ftiu 

Mir  til  •■>  ^«(»iT«%q  «<{U  te  •Ml^  «ii^  >t«  &e«»D  AK  tav  x^oa»a 

f  tfffto  a.^*'  »i46  i  ic.  sdJ  TEe**«,i:  «;iii  i^t^c  •Ma 

ejl5  iwoit&  fi.5w  9iia   Xaifi*  ti*«lr»'«'C!  0.?4'Jf  m>t-m  i&dt  file*  «««nilw  •m 

T»i^tft«'»  .«rr  •**«t  -sol  'i;f  At/m  XJli*  I   -  issmm 

.  '''>f53ro   Atuftft    aUt^  99s^etO»   «i    Mlt^iO    aiit'O 

b9v&Iu  JTA'  •'»    4a1%ir«ilnX«  fltei  Xs' 

»*$  ixeiifv  irroii  ?-i»v<e.i  <»$u^  fmi  t^iii  fi  ^ 

*•  -  "♦H^   w^-pc^t^t*  ftj-^tt^'c^p^  nritnttSot*  «#'■. 
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aft«r  %h»   o«ll}  tfaat  b«  took  a  photograph  showing  tho  earfffo«  of 
tho  street,  Inoluding  the  rlaoo  wh«r«  thn   oondttit  h&d  bosn 
installod,  end  also  photographe  of  i.h«  two  automobiles  Involved 
In  the  eoeldent.   This  r^hotograph  w^e  admitted  &8  oi^intlffe* 
exhibit  No.  4.   The  r>hotograph  vae  tnken  b  a  eanera  looated 
at  the  southeast  oorner  of  Lffavltt  and  t)lv«?rsef,  whloh  Is  vest  of 
the  eoene  of  the  aeoldent.   The  photograph  shove  the  white 
traffio  line  aloi^  the  oent^r  of  Iversejr  and  the  vdrxlte  strip 
aeroes  Olversejr,   The  witness  testified  that  the  shotograoh  showed 
Jutt  how  the  street  looked.   The  photograph  shows  a  skid  aiartt 
aerots  the  north  and  south  strip  where  it  interseots  the  white  line 
running  east  and  west  on  viversey.   The  white  strip  ret^reeents 
what  Is  referred  to  as  the  "exosYatlon",  the  "depression*  and 
the  "dlteh*.  Cf floor  Hiohol  further  testified  that  the  surfaoe  of 
the  street  where  It  had  been  torn  up  '/as)  ^bout  eighteen  Inehes  wide; 
that  It  had  boon  torn  up  all  ihe  way  aoross  eiroept  the  oenter; 
that  the  white  strip  shown  on  the  photO|g;radli,  ininning  north  and 
south.  Is  what  he  referred  to  as  being  where  the  street  had  been 
torn  up;  th<ht  he  obsenred  the  skid  »ark  shown  in  the  ohotograph  as 
letter  "B**  in  the  phetofraph,   fie  farther  testified  thsit  so  far  as 
there  being  sny  dlteh  or  hole  there.  It  was  praetleally  level  with 
the  rest  of  the  street,  with  the  exception  of  an  Inoh  oi^  an  Ineh  end 
a  hslf  dip  down;  that  It  would  be  lower  In  the  alddle  "ffhere   the 
autoaoblles  ran  over  It;  that  the  pavement  on  Dlversejr  Is  asphalt; 
that  It  Is  not  «  smooth  hard  surface;  that  It  was  In  good  condition 
outside  of  that  plaee  thet  had  been  torn  uo,  but  wss  sosewhat  wavy, 
e  little  wavy  all  along  the  street  as  esohelt  usually  Is;  th^^t 
there  were  street  light e  all  along  ^versey,  about  fifty  feet  apart, 
«ain*alned  by  the  Chicago  Park  Plstrlot,  and  that  the  street  was 
well  lifted.   Clarenee  ^elsh,  called  by  pl(%lntlffs,  testified 
that  he  was  a  pellee  officer  enployed  by  the  Ohloage  i'»rk.   Dlstrlot; 
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„, ,.  i  ,     "^iJ*  viil 

j»fci     .......  o-*i»<iw  i»»n?&   »„., 

hn  ^^iism^eSf^'--     *'^*  ^•-   «vo«!«  qfiJ'ift  *flitv  (Wl*  Jaijff 

.  rr :    .....iv   ,.     10  .»'--"^   *»-    «  '      -'■'■    u  .'■■•"Tr«   trf?  lo  t8««»  •fit 
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tlutt  la  ruepons*  to  «  radio  eaXl  to  m»k»   «ii  iaT»«tig&tion,  he  w«nt 
to  th«  ao^ae  of  tta«  aeeia«Rt;  that  viiea  h«  arrivvd  th«r«  h«  ««d« 
«A  •xaaiaatloa  of  th«  strsat  and  lt«  oonditlon;  thst  plaintiffs* 
•xhlblt  Mo.  4,  a  photograoh,  r9pr«F«ntad  th«  conditions  aa  thaj 
•xiatad  at  tha  tiaa  ha  nada  auoh  invaatigation;  th^ t  ha  saw  tha 
whita  strip  running:  aarea*  fro*  tha  north  to  tha  south;  that  it  had 
b««l  all  opaning  for  a   eonduit;  that  tha  vhita  that  apoaars  tbera 
la  a  strip  of  ooaarata  tha;  put  in  on  top  of  tha  dirt  and  laft  a 
littla  opaning  to  put  aaplult  oa  top  of  the  oonerete;  th£tt  tha 
opaaias  waa  two  faat  wida  and  eaaia  within  six  f«et  of  the  canter 
line;  that  vea  not  open;  thrt  it  had  also  not  b«<9n  opaaad  olaar  to 
tha  ourb;  tluit  it  had  baea  filled  with  eonoreta  or  stone  and  vaa 
a  SBoeth  road  otttsida  of  an  iaeh  or  an  iaeh  and  s  half  drop  iato 
tha  two  feet  opeaing  thej  had  «ada  aeroat*  tha  street;  that  it 
axtaaded  the  aaaa  way  aaross  the  atreet;  that  there  w&a  no  opening 
la  the  aiddle  of  the  atreet;  that  there  w&a  no  big  hole;  that  there 
waa  aa  iaoh  or  aa  iBah  aad  a  half  drop;  that  he  w%e  oa  duty  th«tt  day 
aad  patrolled  tha  atraat  and  had  paaesd  the  pl&ee  eeraral  tiaes, 
goiag  both  eaat  and  waat;  th&t  it  was  the  ssiae  all  day.  Pl&intiff 
eallad  Clareaoe  i^ufaer  uader  veotion  60  of  the  ^iTil  Practice  ot. 
He  teatified  that  as  he  drove  weat  oa  Civereay  ^ai^way  there  ^^ere 
two  cars  inmadiataly  ia  f raat  of  hia;  tlut  the  ear  iaaedisitely  ia 
front  of  hi«  waa  about  thirty  feet  ahead  of  hin;  thist  prior  to  the 
time  anything  hapaeaed  he  did  act  aee  a  ditch  or  treneh  in  the 
atreet;  that  he  glaaead  at  the  surfaoe  of  the  roadway  ocoaaionally 
aa  he  waa  driviag  along.   On  orose*exaaination  by  ooimeel  for  the 
eoatraetiag  eoaipaay,  he  teatified  thst  earlier  ia  the  ereniag  he 
had  driTea  paat  the  olaoe  where  the  aeoident  oeourred;  that  he  never 
noticed  the  exoaTatloa  aloag  i^iver^sey  uatil  the  acoideat  ha^oea^d 
whea  he  wsa  on  hi a  way  hone,  that  ia  with  reference  to  the  north 
alAa  of  the  atreet,  but  he  a  aid  he  had  aeea  the  exoavation  oa  the 
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eouth  Aide  of  the  strait  b«for«  th«  «ieei-«nt.  H«  «l1i»o  adiaitt;«d 
that  t^on  th0  preTiou*  trial  h«  h&A  b««ii  asked  if  he  cftir  thi« 
tr«ii«h  at  any  tiae  before  saxthing  unususl  o<settx>red,  and  he  ansvered 
he  did  not.  Me  further  testified  th^t  after  the  jseoident  he  nede 
a  "U"  turn  in  the  street  and  ended  vp  heading  east;  thj't  he  had 
••en  the  ditoh  on  the  eouth  side  of  the  street  before  that  time* 
and  that  he  sav  it  earlier  the  tvening  of  the  aoeident*  He  further 
testified  thet  earlier  in  the  evening  vhen  he  had  driven  e^st  on 
Dlversey  it  was  dark;  tHat  there  vas  a  kind  of  idiite  mark  in  the 
street  where  the  diteh  was  located;  thet  he  notieed  it  yrh9n   he  got 
rii^t  near  to  it  and  vent  over  it;  that  it  wte  the  first  tine  he 
■av  it.   He  also  stated  that  itt  the  tine  of  the  accident  traffic 
vas  aeditta*  aa/be  one  or  tiro  care  every  fifteen  or  twenty  feet. 
The  defendants  Kufaer  put  cm  three  witnesses,  naaely,  Reraaft 
Eagelhardt,  Mrs.  Smaa  Kufaer  and  Clareaoe  Kufner.   Mr.  i^ngelhardt 
testified  that  at  the  tiae  of  the  accident  he  and  his  wife  were 
walking  east  on  Diversey  Parkway;  that  he  saw  two  ears  going  weet 
OB  Diversay;  that  the  first  car  stopped;  th^t  there  was  a  ditch 
across  the  street  at  or  near  where  that  car  stopped;  thst  the 
seaend  ear  going  west  was  about  forty  feet  behind  the  firet  oar,  and 
when  about  ten  feet  bi^ind  this  ear  he  turned  to  the  left  toward 
the  center;  thst  he  then  saw  the  oar  going  esst  strike  the  ditch 
and  glanee  over  to  the  aiddle  lane;  th^^t  the  ear  going  e&st  after 
it  passed  the  ditoh  w«tit  over  about  eight  feet  and  eide-glanoad  off 
the  second  ear  going  west.  Mrs.  £a««i  Kufner  testified  that  before 
the  accident  they  were  driving  vest  on  «)iversey;  thet  they  were  on 
the  north  half  of  the  center  line;  th.'^t  there  was  an  autoaobile 
ahead  of  them  which  had  8tot>ped  very  short,  and  that  they  stonoed 
real  ehort  in  order  to  avoid  hitting  thc<t  oi»r;  thst  they  oaae  to 
a  perfect  etandstill  as  did  the  oar  ahe»d  of  then;  th»t  another 
ear  going  east  as  It  passed  thea  all  of  a  saddoa  hooked  in  their 
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bxek  Innp^r  vith  tli9  tmtA»Tt   th;  t  they  ^ev   oa  tke  north  side 
of  the  ttr««t,  and  ^en  th«  •Astboand  e«r  hooked  their  bttoper  it 
flew  off  like  cjn  aeropleae  to  the  eset.   Clftreiuse  ^ufner,  o«lled 
ea  a  witnees  oa  hie  ova  behelf,  testified  th^^t  when  the  G«r 
ahe^sd  of  his,  which,  he  eaid,  h&d  no  tail  lighta,  stepped,  he 
averred  to  the  left  but  in  hitting  the  other  ear  he  (witneas) 
atopped.   vitneaa  said  he  applied  the  brakes  at  the  tiae  he 
atrerred  over  to  the  left;  that  he  noticed  a  c»r  eoaing  directly 
eaat  driving  close  to  the  oenter  white  line  of  the  street;  th«Lt 
tkie  oar  did  aot  ohaage  direction  until  h«  hit  the  bu»p  ia  the 
street;  th«t  he  saw  the  car  Jtuip  up  and  dowa,  and  after  that  it 
collided  with  his  froat  feader  and  swerved  south  until  it  hit  a 
tree  aad  atopped.   He  further  testified  that  at  the  tiae  of  the 
colli aioa  his  ear  was  about  a  foot  or  a  foot  and  a  helf  aort^  of 
the  white  line  ia  the  eenter  of  the  street;  that  the  oar  in  froat 
of  hia  atopped  ia  froat  of  a  hole.   He  did  aot  testify  as  to  the 
depth,  nature  or  character  of  the  hole.  Both  witnesses  sustained 
injuries.   The  priaoipal  injuries  austained  by  the  plaintiff, 
Jacob  L.  Himing,  were  a  fracture  of  the  ri|^t  patella  aad  s(»ie 
bruises  oa  v:>riotts  parts  of  the  body.   I>r.  Charles  Pease,  lAo 
was  hia  physiciaa,  operated  aad  sutured  tM   broken  frapieats 
together.  ?laiatiff,  ^dio  was  a  professor  in  the  7.K.C.A.,  returned 
to  his  regular  wortt  within  six  weeks  and  has  been  wotrtUng 
continuously  ever  einoe.   rij^intiff,  ^^'llhelnimt  Himing,  suBt^iaed 
fr;»o«uree  of  several  ribs,  a  fracture  of  the  nose,  g  disloo^tioa 
of  the  elbow  aad  a  fracture  of  the  aalleoli  of  the  left  ankle. 
The  daaages  awarded  by  the  Jury  >^ere  not  unreasonable  and  the 
defeadaate  do  aot  aake  any  point  th  t  such  daaages  are  exoeaaive. 

Plaintiffs  neet  the  erguuaent  of  defeadaats  by  aaserting 
thfit  whether  the  condition  of  the  street  vbb   the  proxiaate  cause 
of  the  injuries  coapleined  of  wse  a  question  of  fact  for  the  Jury; 
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that  no  •Tror9   w«r«  oonmitt«d  In  the  trial  and  thi^t  th«  Terdiete 
«r«  not  ftgslnst  tit«  «Anlftst  w«igbt  of  the  evldenoe.  From  « 
•mamtrj   of  th«  «Yid«noe«  It  it  manifest  th<  t  there  is  e  shj&rp 
eonfliet  «•  to  nihere  and  how  the  eollision  occurred.   '^9   ere 
oonTineed  th^^^t  there  ie  eonpetent  evidenoe  in  the  reeord  to  ehow 
that  the  oollieion  between  the  two  atttomobilei  occurred  on  the 
couth  eide  of  Pi'vereey  Perkwajr,   We  eleo  find  th?4t  there  is 
•ospetent  eTidenee  in  the  reoord  whioh  would  Juetify  the  Jury  in 
finding  thet  Clsren«e  Rufner  vst  guilty  of  negligence  in  driving 
hie  eer  to  the  south  of  the  center  line.   The  teetinony  olesrly 
shows  thst  the  r>laintiffs  were  in  the  exercise  of  due  oere  for 
their  own  e^sfety.   The  corporate  defendsnt  '•rguee  th»t  the 
•Tldenee  shows  th^t  there  was  e  drop  of  not  wore  than  an  inch  or 
ah  inch  end  a  half  along  the  space  where  the  exeavsition  had  been 
nade,  and  points  out  th^t  there  was  a  steady  flow  of  traffic 
ower  the  street  froa  Friday  evening,  after  the  excavation  vas 
filled,  tnsped  tufid  the  street  opened  to  normal  traffic,  until  the 
tine  of  the  oecttrrence  on  Sunday  evening;  and  that  it  does  not 
mpp^ar   that  any  other  outonobile  was  in  any  aoeid«at  or  difficulty 
in  passing  over  such  place*   This  defendant  is  correct  in  the 
statcsient  the^t  there  was  a  steady  flow  of  traffic  fron  Friday 
eVMSihg  until  Sunday  evening,  and  that  there  was  no  evidence  of  an 
acoident  to  any  other  $uto«obll(t  or  that  any  other  automobile  had 
difficulty  in  pass^ing  over  the  place  %rhere  the  conduit  wi^s  installed. 
Counsel  also  states  that  it  is  comson  knowledge  th»t  on  every 
street  around  the  city  of  Chicago  or  anywhere  one  can  scarcely 
drive  a  mile  without  oassing  over  a  space  where  there  nay  be  a 
depression  of  an  inch  or  an  inch  and  a  half  or  nore,  and  thet  the 
duty  isposed  upon  the  corporate  defendant  was  to  see  that  the  street 
was  in  a  reasonably  safe  condition  for  traveling,   '^e  agres  with 
this  statcaent  «s  to  the  duty  of  the  corporate  defendant,   '?hile 
it  is  true  thet  two  of  the  witnesses  testified  th^^t  the  depression 
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vat  on«  to  one  and  a  half  inehaa  daen,  ane  of  tha  vltnaaiaa,  Mrs. 
Kngalhar^t,  taatiflad  tlust  oa  the  south  h&lf  ot   tha  roadway  tha 
dapraeelon  waa  froa  four  to  lix  Inehaa  daep.   The  eontrttotlng 
•eapanjr  points  out  th&t  this  vitnass  did  not  Issva  tha  sldawalk  on 
tha  north  »ida  of  tha  etr««t  and  that  sha  would  not  baTe  &  good 
viav  of  tlia  dapraesion.   RowaTe'-,  sha  lived  in  the  yloinity  and 
taatifiad  that  sha  vaiicad  by  that  olaee  on  the  night  of  tha  aooidant 
previous  to  the  tiae  whan  sha  witnessed  the  sooident,  and  that  she 
alee  passed  there  on  the  day  before*  It  was  for  the  Jury  to  say 
what  oradence  should  be  given  to  her  testinony.  The  eridanoe 
shows  thfit  following  tha  collision  between  the  two  oars,  plaintiffs 
traveled  in  a  southeasterly  direction  and  ran  into  a  tree.  Moat 
of  the  daaage  to  this  «ar  and  all  of  the  injuries  suffered  by 
plaintiffs  took  olaoe  when  their  ear  collided  with  the  tr^e.   '4« 
are  of  the  opinion  thr.t  there  is  eoapetent  «videnoe  In  the  record 
froa  which  the  Jury  had  «  right  to  find  that  the  in Juries  suffered 
were  cauaed  by  the  negligenoe  of  Ol&renoe  Kufner  in  suddenly  driving 
hia  ear  to  the  left  of  the  center  line,  and  of  the  corporate  defendant 
la  the  inatallatioB  of  the  oonduit  line.   This  case  presented  purely 
a  question  of  fact  for  the  Jury.   tile  court  was  right  in  overruling 
the  aotions  for  a  direeted  verdict  and  for  a  Judgaant  notwithstanding 
the  verdict.   v%   alao  take  the  view  that  the  Judgment  is  not 
contrary  to  the  aanifest  weight  of  the  evIAenoe  and  that  the  court 
did  not  err  in  overruling  tlM  actions  for  a  new  trial.   Therefore, 
the  Judgment  of  the  Circuit  Court  of  Cook  County  is  affinaed. 

judgment  affirmed. 
hbsl  amp  kxlex,  jj.  cdrcur. 
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MB,  rRo.siDiiio  J98TI6E  »tmi;i  uiLinrfR?;©  fRE  r5PHixoii  or  THE  counT, 

0»  O«tob«r  7,  1939,  b«mlo»  Cpoeswan  fll«d  htr  ocMtplaint 
f©r  ••p&rftt«  A&lnt«!isncie  in  th«  uo«rlop  -ourt  of  Cook  County. 
^«  r«pr«««nt«d  th  t  on  Jul/  26,  1^38,  sh«  sQarried  Herman  GroBssan, 

.   defendant;  that  th«y  llY«d  and  eoheMt«d  ss  bueb^nd  and  wif«  until 
ifaireli  5,  1939,  idien  d9f«nd«nt,  without  any  proYoeatlon  or  juatlfl- 
e«tion  abaadoB«d  th«  hea«;  that  deeplte  her  repeated  renuasta  ha 
refuaad  to  ratum  and  rasuna  aiRrital  r»lptlon«;  thf  t  on  th«  laet 
mantlonad  data  ha  vrongfully  daaartad  and  abandoned  plaintiff 
without  liny  rtaaoa.  Just  oauea  or  orovoeatloa;  th$t  fron  th&t  day 
plaintiff  llvad  apart  fron  dafend&nt  without  any  fault  on  har  part; 
th.'^t  "at  tha  tlna  of  her  »arri&ic,e  plaintiff  vaa  poaaaatad  of  a  aua 
•  in  axeaas  of  8,000,  and  th<>t  aha  adT&need  moneys  In  axeaae  of 
$S,000  to  tha  daf ftndant  for   th«  purpose  of  ang&fing  In  buainas^-; 
thi^t  aaid  aua  renraaantad  har  antira  aasata,  and  vae  adv^need  to 
tha  dafMidant  at  v^rioua  tlnaa  and  in  vsrioua  aaiounte  froa  July  £8, 
1938  te  Mareh  3,  1939;  th^t  at  the  tina  of  sueh  adYan««a  daf<»»ndant 
had  agrvad  to  raoay  auoh  advanoas,  and  th&t  plsintlff  would  shara 
In  the  preoaads  ot   tha  buainaae  or   buainassea  to  be  eSKagad  in  by 
tha  defendant,  or  in  any  entemrlaea  In  whloh  tha  defendant  would 
be  engaged;  that  tha  defendant  has  felled  and  rafuaad  to  aeoount 
to  the  plaintiff  for  any  proeaeda  ao  derived,  and  hsa  refuaed  to 
dlTulge  to  her  the  nature  of  the  business  and  the  u«e  «ade  of  the 
funds  advr^need  by  the  plaintiff,  and  haa  refuaed  to  pay  back  to 
the  plAlntiff  any  of  th«  funds  adr&Boed  by  her;  that  plaintiff  is 

J      infomed  and  belleTee  th^t  the  defendant  has  In  his  poaeeaaion  and 
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eoBtrol,  aoct  of  the  aK>n«y«  &dTaifao»<i  to  him,  slUA   th'^t  L.  B.  Harris 
«r<d  L.  B,  Hdrrlft  A  CootpaA/,  a  eorporetlon,  &r«  iQd«l>t«a  to  ht 
d«f«fid«nt,  or  ar«  holding  for  his  u«9  and  bftn*^flt,  G«rt&ln  goods* 
•hatttfls  fltnd  othsr  person&l  oroperty  arising  out  of  the  use  gt&ds 
h/  defandABt  of  th«  funds  adT«ne«d  by  ol&lntlff;  thj«t  oert&ln  othsr 
psrsoaal  property  Is  ktpt  by  ths  defendant  In  &   safsty  box  at  ths 
Aasrlean  Trust  and  ^afs  D«p<^slt  Covpany,  &nd  th^t  the  defendant 
has  funds  on  deposit  with  the  Personal  Lean  ^   Savings  Bank,  a 
eerporetlon  la  ChleagOt  Illinois,  and  Hstt^Is  ~rust  &  Savings  B&nk, 
fi  banking  oorporstlon;  that  plaintiff  has  no  other  assets  or  property 
other  than  the  funds  advanoed  to  the  defendant,  %nd  that  althou^ 
plaintiff  Is  gainfully  eaploy«a,  she  is  partially  dependent  upon 
the  funds  belonging  to  her,  end  advaneed  by  her  to  the  defendant," 
On  October  9,  1939  and  Uotober  20,  1939,  orders  for  teaporary 
Injunctions  vers  ent"?red,  restraining  the  parties  naaed  therein 
froa  auiklng  any  payaents,  or  delivering  to  defendant  any  proptrtf 
in  their  charge,  custody  or  control,  belonging  to  defendant,  or 
froa  giving  hl«  aeoeea  to  any  safety  deposit  box,  and  further  restrain- 
ing hla  froa  selling,  aortgaging  or  otherwise  dlsooelng  of  any  ahd 
all  property  belonging  to  hla,  or  having  any  access  to  any  safety 
deposit  box  standing  In  his  naae  or  to  which  he  had  rl^t  of  entry, 
until  the  further  order  of  the  ourt.  On  Noveaber  16,  1939,  defendant 
acved  to  dlsalss  the  eoaplaint.  This  aotion  has  not  been  passed  upon. 
The  defendant  aoved  to  dissolve  the  injunctions,  the  Chancellor 
did  not  pass  on  such  aotion,  whereupon  defendant  ^roseeuted  an  appeal 
to  this  court.   In  an  opinion  filed  on  April  10,  1940,  and  rer>erted 
in  304  111,  top.  507,  we  affiraed  the  two  Injunetlonel  orders.   After 
our  aandate  w&s  filed,  the  defendant  aoved  to   Vf>e«te  the  Injunetlonal 
orders.   In  an  opinion  filed  on  Noveaber  20,  1940,  and  r-^ported  in 
307  111,  App.  '46,  (tbstritot)  we  dloalssed  the  appeal.  On  April  19, 
1940,  pareuajnt  to  leave  grant «^d,  plaintiff  filed  her  aisanded  and 
euppleaent£l  ooanlalnt.   The  first  five  paragraphs  seek  to  lay  a 
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««&«c^  AJta^^#«  «;tit«i»»^  ItnA  »ft»  ffiX/1  lol  ^ifiJtoll  r«a  to   ,}n«j&aet«l> 
•bus*  »t«  tJtiJf  to  tuo  aiiiti<i»  <a'-i«(jcMq  X^sii©«nar  "Writ'--  BAfi 'tX»}Jsxt» 

^,^1«i;  fsdn  i««feJ  i:>ii.»    jX*"^-''-si««>'^  #l»oq»Ci  •t»^  ban  intn:  aanali9mA, 
e   ^iaa^  aiQivM  «»  fiftoJl  X%aovt«a  tii^  00 tw  tXaoqvJ^  so  c&mit  «J6i{ 
,  vyiivjia  *  |«v^?  ttiTuva  tat  ««lo«iXXX  ^o^^aliiD  ai  iioi?:;':orsoo 

^?ift     no  fic  toss's*!  isjliro  ©a  «Art  ITi^alAXc;  JaiW  ;iioiJ»no<j:too  j^i 

Xianccm^i  lol  nittbto  «C5fX  ,0S  Tvtfo^foo  />ii»  tC6X  «^'  nvcfo^oO  aO 

ai«a»£U  iisa«fl[  •«X#n*o  aii;r  sflJ^Ai3ii?«»n   4&nw#nd  ©tev  anoXlecwtoi 

i;?nf..  -ici  Xfl«  liis1>fl»l*fo  cf  j8flit«TlXofc  10    ,ftira»KlAqi  VIA  ^jUjms  IBTil 

AAft  VAA  t«  |^l»0(;«i&  «8i«f<«<»|{}C'  lo  3^aiB&lt^'i^^<^    «^i:XX»A  KOlt  lutil  )|ili 

,ti7a«  7e  iff^it  fraci  9il  Aalsl^  oi  to  «sb«ii  «JU!(  nX  ^UaAiB  x&ef  9Xaoc»l» 
*n3fc>U!il«fc   ,C€W   ,6X  Titil«tvo«  aO     .f^uicip  »rW  to  -saft^o  n»dtii>l  edJ  Xiiaif 

,-..w     '..-...    n-'-a,:     tr..'t     fi-,H    i1 -^  f -t  ©W    f  tit?       ..tfAjUXip^O    t/S4     »«XlBaX.fc    OJ    J>«VOff 

.rtjftai  <i«J?  tvJ"o»«X&  oJ  hsyroa  /(Uj&a*t96  tdf 

*"   i'f«»    ,0*tX   ,0X  XX^o*  r. iisiqo  n«  nl     .?ru/oo  aXit*  0^ 

-^.  ,i  l&aelidaulai   ov?  adl  a«inX'>"w  ^v..  .to*  .qt^A  .XXI  *06  «i 

Xaar  -   .  «rt*  •!»»«▼  of  6i»voai  tftafeu»'j»£;     ,      »    ^Xlt  ««w  atAftaajB  too 

Si*   ■■  ^''^-^   ,0^9X   ,0S  iijtfipftvr ;          *-«XXl  floiuXqo  ««  »l      .«i»Mo 

,9!  '   »^       -iiwtXsai                OAi^atfin)    ,®*i   .qB[A   .XXI  T06 
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bafia  fdf  a  prfr  ter  dlToro*  on  ttm   ground  of  willful  dtssrtldn 
for  th«  flipa««  of  on*  jrtai*  and  i^w&rdt,  eo««enoing  Marob  2,  19S0. 
Th»  rMiainliig  £ll«g  tioat  9f  t:b«  a««iid«4  and  ■lappltnentAl  eonolalnt 
w«r«  the  3ftM«  »•  m  th9  one  fil«d  ott  October  7,  1939.  Cn  ^&j   3« 
1940,  d*f«nd«nt  fll9d  hi 9  motion  to   .iiaaiSR  the  eaended  snd  supple* 
n«Atal  eoi^lalnt.  On  J^nxia^rj   31,  194X,  the  Ch«ine«llor  sast&ined 
tlu»t  pert  of  defendant's  motion  vhioh  attaoked  the  alleg;  tione  on 
«^eh  the  nrejrer  for  divorce  was  predie^ted,  being  paragraphs  1 
te  5  of  euoh  amended  and  eupplemental  complaint.   the  reason  euoh 
portion  of  the  amended  and  sap?)lemental  ooaplaint  was  dismissed,  >?as 
tlut  with  the  elimination  of  the  period  during  whlah  the  separate 
maintenanoe  eompleint  was  pending,  the  amended  atnd  eopplemental 
•omplaint  shoved  on  its  faee  th.vt  the  alleged  desertion  did  not 
continue  for  a  period  of  at  least  one  year.   The  Oha.noellor,  ho*r-. 
ever,  declined  to  d4MtoU.ss  the  amended  and  supplemental  eoaplaint  as 
to  the  remainder  of  the  relief  sought.  Thereupon,  defendant  el«!eted 
to  stand  «^oii  and  abide  by  his  motion  and  the  court  decreed  that 
"the  defendant  render  an  account  to  the  plaintiff  for  any  profits, 
e&mings  and  moneys  arising  out  of  the  use  of  the  sum  of  ^B,000, 
eharged  to  have  been  loaned  to  defendant  by  the  plaintiff".  This 
appeal  followed.  Plaintiff  moTed  to  dlsnise  the  apoeal,  contending 
that  the  demree  is  not  a  final  decree,  defendant  filed  oounter<- 
•mCfestions  in  which  he  maintains  that  it  is  a  final  decree^*  >^e 
resenrwd  ruling  on  the  motion.   *'e  are  of  the  opinion  thi.t  by 
the  record  made,  there  is  a  final  decree  from  which  defendant  has 
a  right  to  appeal.  Hence  the  motion  to  dismiss  the  appeal  is  denied, 

By  electing  to  stand  on  his  motion  to  aismiss,  defendant 
admits  th@t  r^liiintiff  advanced  to  him  an  amount  in  excess  of 
M«000  "for  the  purpose  of  engaging  in  business;  that  said  sum 
represented  her  entire  assets  and  was  advanced  to  defendant  at 
various  times  and  in  various  amounts  from  July  28,  192S  to  M«reh  3, 
1999;  tihat  at  the  time  of  such  advances  defendant  agreed  to  repay 


r 
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«£  Yk(K  ito     .o^iCi  ,v  n«<sr<».te»rt  Ao  &«ftt  •a«  wit  itl  iii  emAa  •x(;ir  »^»v 
«•  •ff4i^£^'»t«Xli6  wit  b«ai0jfftm  i^iUbr  n^Jttom  «*taA&n«tft&  lo  PtAti  taJiH 

«>ir»t«i<?<»»  «i«^  dditis^  li«it!>0^-  i)ei^»!:r  «<iit^  to  miiSiMimltii  »ei7  i&lw  #ftift 
-won  ^-tdi  f »»o«ri5  «dt       *»ffi»t  »«<?  f»«ef  fa  le  B«Jht»a  «  toi  iMiJiitfAO* 

• ' t«-^  tttl   ♦tt*oA«i«?  •lU  ot  tffitf09«e  ««  t«ftfirs  t(u£>«»t»6  orf** 

-;«  »rft  awlmnl^  ©sr  gs^fKins  tti#cij»X^     .ft»t»oXX©l  X«<kt<j« 
-'^^   ^:'i,i/':-4»  £^^i1l  tHAftiKlte^      .*»©•»»«?>  X,«««  a  f<Mi  ti  »«W&  •«U   t«llf 

ii#  taiefalAii  M{  Holiiw  at  aaolfatiiM 

i  -  lo^t  *«ir^«A    ■  ^  Bi   »•?«!»    ,e6i^  Moa*-**!  t^ 

,  ■  aii.;    •- ai#«X$  of  flClsT-iii   :-.iy  ««»«^a      ,Ia«»<'«/!i  oJ   fff^^'*   * 

•9ic!»  iiX  IfltffMBa  fts  mid  of  fx^oi  "^X/iilftXq  f«fiJ   'is:jl>n'<>T, 

cbrv   iijoi   feti?   ]ii««)aXi}ira  Hi  >i  «f»  nftl"   000»8<> 

/i  ^c-*i^^'    uu  e::A   ,8SI  t-^w^  «frt"'  .>  &itf»ln  <v  ai  hoa  a««lf  ■«tyjtniST 

t»u»^  of  i:>«»<t;^«?  f'-^  ^■::'i-;  liojsMi  lo  »jril  «iif  fa  failf   jtSftX 
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•ttoh  adT«fie«t,  and  tli&t  plaintiff  voald  «h«r«  la  tht  proo«tdt  of 
tha  l»ttslA««t  or  )m«lne8«««  to  t>«  •og  g«d  In  by  th«  d»fend«iit,  or 
In  any  «nterprl««t  in  whlob  th«  defoadaat  would  be  eagje^ttd;  thftt 
tUt  defendant  h««  failed  end  r«fuii«d  to  aoooont  to  th«  plaintiff 
for  any  proeoeds  so  d«rTl«d,  &nd  tiac  r«fu8«d  to  dlvulgo  to  iMr  tb« 
np.turo  of   th«  bttsla«se  and  tho  u«o  nado  of  tha  fund*  advanoad  by 
plaintiff,  and  has  r«fu-od  to  pay  baok.  to  tlia  plaintiff  any  of  tho 
fundi  so  ftdYanead  by  jbiar;  ■*  "^  *   that  defendant  s^t  the  tlae  of  bl« 
varrlage  to  tht  pljelntlff,  poisesead  no  ataata  of  any  valaa,  other 
than  hit  personal  olothlng  and  effect a,  and  that  any  mnd  all  property 
of  whateyer  kind  or  deeerlptlon  nov  held  for  or  by  the  defendant, 
or  m  vhlch  he  le  Intereeted,  or  la  idileh  he  has  @ay  right,  title 
or  Interest,  la  represented  by  either  moneys  obtnlned  froa  the 
plaintiff,  or  the  use  aade  of  the  aoneye  obtained  froa  the  plaintiff •' 
Froa  thla  ^i^lalasloa  It  beeoaee  obvious  that  the  rights  of  the 
parties  are  aettled  stnd  that  all  that  remains  Is  to  have  an  aoeountlng. 

The  first  D^lnt  advanced  by  defendant  Is  th«t  the  trial 
eourt  errad  la  graatlag  leave  to  file  the  $inended  and  suppleaental 
ooaplalnt  vhlle  his  oetitlon  for  rehesrlttg  remained  undisposed  of 
la  this  oourt.  It  ap^^^ars  tk&i   olalatlff  iraa  gf«nt«d  leave  to  file 
her  aaeadad  and  stippletteatal  eoaplalnt  after  our  opinion  vas  filed 
but  b«fore  a  ps'tltlon  for  reheurlBf  was  dl8??08ed  of  by  this  court, 
^fendaat  states  thst  the  trial  eourt  granted  a  supersedeaa*  There 
Is  no  provision  for  a  supereadaas  la  the  case  of   aa  appeal  froa  aa 
Interlocutory  order.   Suoh  appeals  are  sroverned  by  "eotlon  76  of 
the  Civil  Practice  Act,  (Par.  202,  Chao.  110,  111.  Bev.  stst,  1?>41), 
and  the  ^lea  of  the  Supreme  and  Aptjellate  Courts.  The  bond  to  be 
given  in  such  aa  appeal  is  a  cost  bond.   Section  78  r^rovides  that 
"the  force  and  effect  of   such  interlooutory  orier   or  decre«  and  the 
proceedings  in  the  court  beloir  shall  not  be  stayed  during  the  pendency 
cf  such  appeal,  except  upon  order  of  the  Appellate  Court  or  a  Judge 
thereof  in  VAOstion."  Cles^rly,  it  w«»8  within  the  discretion  of  the 
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Htf  &«ojSeiri&ft  9tmart  »4li^  te  9tm.  ^nv  miS  Ibnv  snu^almu'^  &tit  te  snut^nn 
•    »«lt  Mir  f«  »ie3ft«»ti»&  Jatff  ♦  ♦  ■*  |*fiMi  ^tf  P>»»OfiiV£)  :>  oe  sihov) 

Xrtaawfe-al^?;-^  hm  fe»*ft«%«?  «i!it  •Xlt  of  »v««X  3jBif«r*ia  W-^  &*'«n*>  ^'•lUfOG 
-»* ■  *¥A«X  ft»#«irt»  a*i*  'iTiirnln.t'?  *a<f#  r«**r?<ifa  ;»J      ,;;r's»0c»  slitft  «1 

,(f--'7r    .  .  .    ■      ,  .  ,  •3iJ«>P.'x^  XiviO  ari* 

•«f  o^  tmotf  »itl'      ,9tit»o3  »itiiXX««[^  *•«  •»8*iq»^?  ^iii  In  esXa>'  eri*  Afl* 

»■  ."'t«oJ*  f!»:r«xr«»ca#   •JBIJ  tft  ^s-to**.©  i!o<7tt  tq©or*    ,X»«fi|fjii  doe*  to 
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trial  omirt  to  allow  th«  pla\lntlff  to  fil«  her  Mi«iid«d  and  •upole- 
aentfil  •onplalnt  whil*  the  apc^al  froa  the  mterlooutory  order* 
vat  pending  here. 

I>efeadant  ohallenget  the  leg»l  eufflelenoy  of  the  aaendeA 
and  svoplesentsl  eoapl&int.  lU  eontende  that  at  aoet  ol^lntiff 
•tatea  an  action  X&  aeemtoei^.   In  viev  ot   the  sdJtlssioac  of 
defendant,  there  would  be  nothing  for  a  Jury  to  p&et   upon,  i^efendant 
•vggesta  thai  we  reTeree  the  <5eere«,  or  in  the  alternative  direct 
that  the  o&uae  he  renanded  with  direetione  that  it  be  tr&neferred 
to  the  law  side  of  the  eourt.   In  our  previous  opinion  (Groge«f\f^  v. 
areegaan.  204  111,  App,  507«  515}  we  »ald:   "It  oannot  be  doubted 
that  plaintiff  has  a  right  to  an  accounting  frois  defendant  for  the 
eua  of  nore  then  ^,000  which  she  alleges  she  adYaneed  to  hia. " 
At  the  tiae  defendant  filed  hie  aotlon  to   dlsales  the  aaended  and 
•itppleaent&l  eonnleint  he  w«s  aware  of  our'  view  that  under  the 
alleg  tione  of  the  originel  ooaplaint»  (whioh  were  repeated  in 
the  aaended  and  eupple^ental  coapl&int)  olsintiff  w&e  entitled  to 
aaintain  an  action.  Par,  1  of  eetion  @4  of  the  Civil  Practice  Act, 
(Par.  IftS.  Chap.  110,  111.  Hev.  atat.  1941),  proridee  that  a 
defendant  deeiroue  of  a  trial  by  jury  shall  a&ke  hie  demand  for  a 
jury  in  writing  and  file  the  sfAc  at  the  tiae  of  filing  appe&rance, 
otherwise  such  party  shall  be  deeaed  to  have  waived  a  jury.  As 
these  proceedings  occurred  <irior  to  the  a«enda«nt  of  'ection  64, 
effective  July  £1,  1941,  they  «re  unaffected  by  euch  aaendaeat. 
Defendant  by  hie  action,  a<1aitted  the  truth  of  the  allegiutions  of 
fact  in  the  aaended  and  supplemental  ooaplaint.  He  did  not,  at 
that  tiae  or  at  any  other  tiae  deaand  and  pa/  the  r^ouieite  fee 
for  a  trial  by  jury.  In  view  of  the  adaiesions  by  the  defendant 
there  would  be  nothing  for  a  Jury  to  pass  upon.  In  a«ldition  to  an 
accounting,  T^laintiff  seeks  discovei^  as  to  what  defendant  did  with 


i«$fiiK?t  ^  *<a«0(%o  tl^      iblm  »>?  («I4    «fOi   •«f««A    ,xii 

«1»4»    #«ZI«ei^    XtVid    Mit    ^9    ^    Sdil9«>     t©    1     »1UI%       .AOlfQiS    till    fllAlJliflll 

s  i*ii3   s*iBiv«n<|    .(XJ^eX   .lof"^    .v«?^   ^XfX   ,OXX   •<?«i»9  •Sflf   .i»«t) 

4  ^H»l  JbM£t«)i:9o  tx^  s»ji:«i»  .tU<si&  Tn^t  "^^  X^nt  «  t9  a&i!ml»«6  t«rAi&«l«1«lr 

,*5wa-«^<s»(4-<;5*  i^iiil   ■*«  »ttll  «4^  #ii  »«««  9di   »Xlt  .»JHft  njwIJi*!^  Hi  X^»i 

.SiSfflaS'iwaui  £l»tta    ^y  j.'-wv ^  A  l«if»  ©la  t«^^    «X*^X    ♦X'^  xlvt  erijr*»tt# 

to  Boel»wg»XiA  «>riiJ   t«  jfilwrtJ  »«if  j^.®Ji !»«:.«   jflciJor  mIA  xd  *«*foo«'^©^ 

t«   «»oa  hlU  eS     •tffilAXqfsro?  Xit7nMM>XQr.ini  fifu  htttM^sm  *Ai  rtJi  toat 

••1  ♦;rx«jgfcr08nt  •il;r  x*<3  ^w*'-  !»*?«««»»  «^mtS  n»tito  i^n  St  to  9«itS  t^Af 

aiiai>rt»t»*>  *ei  x^  •««>i*alK&si  unit  to  vmt^  nl      .titrt  t«*  XnXs^  a  tot 
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th«  $8,000  •ntm8t«4  t^  hii  k««piiig.     Th«  d«f«nd«nt,   h&Tlng  tdaitted 
h«  T^e^iwA  tue  $8,000,   if  la  no  potltloii  to  f^fuae  to  aeeotmt  to 
hit  vlftt.     In  th«  aarriajT*  r«l«tion«nip  on«  tpott««  naturally  r«pot*g 
trust  and  c^nfidcnee  in  th9  oth«r. 

!»•  ai*«  of  tile  ooiaion  thf  t  th«  Ch&no«llor  w^rt  right  in 
denying  defendant's  action  to  disaiee  that  pert  of  the  eaended  «nd 
•iq?plegientftl  ooaplttint  relatiag  to  «n  aocottnting  end  an  injunction, 
end  in  direetinf  the  defendf^nt  to  render  an  aooounting  to  the  plain- 
tiff.    The  reform,    the  deoree  of  the  Superior  ^^ourt  of  Cook  County 
it  affiraed. 


Mm  nUlf,    JJ,    GOHCUR, 
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m,   JUSTIC&  HSBKt  r3fLiw,«i*.D  rm  opinim  or  fm  cmm. 

It  appa«r«  froa  the  statement  in  tJSL9  aotion  b«for«  this 
eeart  that  this  le  an  a9p««l  fro*  an  order  dl sal $ sine  &  ooaplalat 
praying  for  the  foreeloettre  of  a  trust  dead  n^on  oertaln  real 
eatata.  The  ord^r   apnaalad  froa  was  ant^^r^d  upon  the  motion  of 
one  of  the  defendaata,  frad  Keiqpar.  the  action  wse  datemlnad 
by  the  trlsl  c<jurt  on   the  eoaiplalnt,  daf^nd&nte*  aotlon  to 
dlaalas,  and  plaintiff's  coanter-affldaTlt  therato.  fha  plaintiff- 
appellant  eontands  th«tt  on  the  pleadlaga  the  aotlon  to  dlaalas 
ahottld  not  haYa  heea  allOK«d. 

The  eoaplalnt  filed  by  plaintiff  allagaa  that  on 
August  25th,  1928,  Cyrus  G,  Olaon  and  ithal  r>.  Olson  exeeuted 
their  trust  dead  to  seeura  the  paynent  of  certftln  bonds  in  the 
aggragata  aua  of  570,000;  thst  plaintiff  Is  the  legal  holder  of 
eertala  Interest  ooupons  saeur^d  by  this  trust  dead  whloh 
aatared  on  i>feroh  25,  1929,  and  vera  extended  to  fabruary  2§,  1931; 
that  no  part  of  thaaa  Interest  ooupona  hsve  been  paid  and  that 
default  in  their  payaeat  hee  beija  aade.  The  ooaplalnt  further 
allegea  that  by  an  endoraaaaat  appearing  on  the  Interest  oen^oaa 
the  lien  thereof  vas  subordinated  to  the  payaent  of  the  bonds 
Issued  tmder  the  trust  daed  and  the  reaslnlng  interest  oouoons; 
that  the  Ilea  of  the  trust  daed  as  seourlty  for  all  of  the  bonda 
and  Interest  ooupons,  otJier  than  those  ownad  by  the  slalntlff 
has  been  extinguished  and  that  the  lien  of  the  Interest  ooupons 
held  by  the  plaintiff  is  a  first  lien  on  the  preaisea;  that  the 
dafendsnts,  f^^rj   Cohan  sad  Trad  Kei^er,  have  soae  latarf»st  la 
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no  JTsff^r   ^ftfftXXA  t*lil«JUiXfi;  t«r  iN»XX,l   »£iXaT<:^00  i«^ 
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th*  pr«nl0«8  vhloh  is  Alltgad  to  1>«  •uberdln«t9  to  tli-^t  of  tfait 
pl&liitlff;  ana  eoneladet  vlth  tti*  u«iutl  prayer  for  &   foreelosurt. 

Tlie  d«f»Bdantf  fmd  ^mspttr,   filed  &  ndtion  to   dlialas 
«ll*gl&g  th«t  th«  e^ii>laiiit  fallM  te   t«t  forth  s  <^,%tt$«  of  aotlon 
•ad  th  t  plaintiff  to«a  aa  ed«etu*ti»  remedy  &t  lav,  The  notloB 
farther  alleged  thjat  the  traet  aeed  deserib^d  la  the  ooaplslat  had 
Veen  foreelosed  upon  in  <i  proee#ding  filed  on  s^sreh  Si,  1931,  by 
the  Chicago  Title  «ad  Traet  Coapeay,  <se  trustee,  relating  to  the 
case  trust  deed  end  the  f«ae  property;  th^t  p  decr«ff  of  foreclosure 
vaa  entered  in  th«t  ease  mai  April  22n^,   1934,  whloh  found  that 
the  plaintiff**  intereet  ooupoae  h«d  be^n  subordinAted,  and  awarded 
the  Chie««o  Title  and  Trust  Coapaay  for  the  use  of  the  boiaera  of 
the  ooupons  &   subordinated  lien  for  the  amount  of  the  ooupoae •  The 
notion  to  flienieii:  allegee  th&t  a  «&Ie  Bur&uant  to  thle  deor««^  of 
foreoloeure  wae  held  on  Oetaber  26,  1938,     duly  approved  and  a 
Master*  ■  Certifieste  issaed;  thi^t  the  rights  of  the  plaintiff  as 
holder  of  the  eubordiaated  intereiit  ooupoae  had  been  adjadieated  by 
the  ^•Qr99   and  th«t  the  ^ale  eirtinguished  the  Ilea  of  the  ootipoas 
upon  the  preaisee,  and  th^t  the  eoapldint  is  without  9(?ulty« 

A  eounter->affid&vit  to  the  motion  to  diaaiea  was  filed  in 
bahalf  of  the  plaintiff  i#hieh  c#t8  forth  that  the  prior  foreoloeure 
praaeeding  l*  not  jcsft  adiadleata  of  the  plaintiff's  rights;  that 
within  tvolte  aonths  froa  the  foreoloeure  sale  the  defendant  effected 
a  redeaption  therefroa;  th«t  the  holder  of  th©  subordia«ted  coupons 
vas  not  pereonally  served  vith  sutiaons  in  the  original  ease  and 
filed  no  answer  or  croes-ooaplsint;  that  by  reason  of  the  subordination 
the  interest  coupons  oeoupied  the  ststae  of  a  Junior  enouabraace  and 
the  court  la  the  prior  ease  had  authority  only  to  decree  that  the 
interest  ooupone  were  subardiaate  to  the  lien  of  the  unsubordinated 
bonds;  that  the  deeree  was  unauthorised  and  void  in  sc  ffir  as  it 
•ttci^ted  to  airect  a  foreclosure  for  the  interest  coupons  and  that 
the  redcflq^tioB  froa  the  foreclosure  &le  reinstated  the  lien  of  the 
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iiit«r«Bt  oeitp«»f  find  •iititl«d  thn  plaintiff  to  «AlRtsiii  his  Mtlea 
tli6r«on. 

Ok  tli«c«  pl«aaiiig«  th«  eewFt  a11ow«4  %h%  d«f4»iidAiit«*  aotioii 
t0  dlialta,  and  dl«nl»8«d  th«  oovplaint  for  .^«nt  of  e^iuity.     It  is 
to  r«T«r««  tbie  order  -  a«  ailr^adj  in<iie«ted  -  tliat  thla  &ppe&l 
hat  b««n  ncrf«oted, 

tl9ie  fftetc  ftc  tlicjr  <ipp*tMP  »Pt  tiMt  on  ^g\iet  2b,  1926, 
OjFnts  B,  Olson  and  M*  vifo  oxttevtod  14S  aortg&ge  bonds  abrogating 
$70,000,   and  to  sooure  this  obligation  «xoo«(Nd  &  trust  dood  on 
eertain  r«al  astiste.     Interest  coupon  ^c.   1  raprsscnting  th«  first 
socrual  of  interest  on  ea«h  of  these  bon^s  beease  due  on  ^ebr«AZ7 
S8,   1931.     Bf  an  endoreesient  plaeed  upon  e^^oh  of  these  oottpons  the 
lien  thereof  vas  sabordlnated  to  the  oayaent  of  the  b»lanoe  of  the 
bond  issue.     These  oov^oas  vere  not  paid  when  due  on  their  extended 
date  of  maturity  end  have  sinoe  regained  in  default. 

On  Naroh  21,  1931,   the  Chieage  Title  and  Truet  Oo«i>anjr, 
as  sueoesser  trustee  under  the  trust  deed,   filed  its  oospliiiiBt  to 
foreelose,  default  haTlng  also  iMen  aade  in  the  pajrsent  of  the 
belanee  of  the  indebtedness.     In  this  prooeediag  a  deere'S  wtiU  entered 
on  April  2'/,   1954,   vrtiieh  direeted  a  foreolosure     nlti  and  found  that 
interest  coupons,    series  No.   1,  had  bet&n  subordinated  and  that  they 
v$re  entitled  to  a  seoond  lien  on  the  presises.     A  foreolosure  sale 
W8S  held  under  this  daeree  on  c>etober  28,   1938,  whieh  v»e  duly 
approved  and  a  Master's  Certifieste  is^^ued.       Ithin  twelve  aonths 
froii  the  date  of  this  sale  the  defindent,   Fred  t^mpvr,  as  the  holder 
of  a  seeond  aortgaga  on  the  preaises  redeened;  irhereupon,  plaintiff 
filed  his  ooaplaint  to  foreolose  the  subordinated  interest  ooupons 
ovned  by  hia«, 

At  the  outset,   appellant  states  th!%t  he  vishes  to  eorreot 
a  aisstat«sent  aade  in  his  eounter-affidctvit;   thiit  it  ^as  there  stated 
that  the  redea^tion  was  aade  by  the  ovner  of  the  eeuity,   but  that  it 


r:  itrti-  ■■ 


ei.:  i.iC-.r    ';•..  ui<y.a--tn- 


*-lsW,,J^aAl  *  J8^«*««'"*f^«' 


%nA&n&*'  art.  «#&  ttitji^^sf  idhaed  «««•'■«'•  ■*•-   '•^*'-*  '^-  tk%%9ib*   *^/  i^anrftM 
»dj  «a«<^€>4»  9»mSi  to  dei^e  ctoqu  ^-^^^    ;  j  >  ^..«M>«>it»  a«  t^     .fSGi  ,9S 

.«tXtfftl«&  Ski   &»fiX««30i.   s;s>iii«  ^v^  &flft  \SHuttm  \o  «^«£ 


JAI  :}als0X|yff*>dtf«  <i£U  «aQXo«n'9l  0^  ^ntaXcpudO  aid  6«XI1 

•eXc!  xtf  Amove 

^1  *«d.  aoi!;r<:fii»jf»»-^  <^t 


4 

app«sr«  %h&%  th«  r9d««rtlon  ^s«,    m  tmeX,   aad*  by  the  hdld«r  of  a 
JvuULor  Mortgac*.     It  It  urs  ©a,  liovever,   tlifit  thlt  difftr^not  liftt  no 
•ff«ot  on  th«  4««l«loB  of  this  G&rtt,   for  a  Jualer  aortfagae,   w&«B 
r«4««aing  vithln  t%«l-v«  soathft  of  the  ^ala,   oEdar  ^'«o.  16  of  the 
ittdgaoiite  Act  (111.   H«f^   Stat,   1939,   Cb.   77,    see.   18)   dota  so  &n  & 
gPMito*  of  tb«  nortgaicor  and  it  ie  b;    and  throtagh  the  «ortgf.gor 
t^t  tho  ttatttta  glTas  auota  an  oiMinbraAOor  e  i"i|^t  to  rodoaa.     Iha 
•aso  of  Morsa  ▼.    iaith.   &>3  111,    398,   is  oitad,  wharain  the  ooitrt  i^ald; 

*Vtj  radaiMilag  fro*  th^t  aela,   eoaplalnant  sinply  exarcisad 
a  right  gnuitad  %q  ti^r  bjr  tha  aortgaga  a«da  to  har  by  Morsa  (tha 
aortgfigar).     thstt  aertgaga  olaoad  har  in  tha  ahoas  of  Morsa  as  to 
Mt  right  to  radaaa  tr^m  ths  Slaoooa  aortgaga,* 

At>pallaRt  oit«s  furthar  in  snoport  of  this  contantidii  tha  easa  of 

n^itarMi^  T.  liiuMifjMty,  &e  ill.  1S4. 

Xf  it  suggtstad  bjr  ap^allaa  that  appollaat'a  atatmsaat 
of  tha  eaea  is  dafioiant  in  that  it  fails  to  eteta  th«t  tha  pleadings 
show  that  tha  Atrm*  in  the  aortgaga  foraoloaura  oaaa  diraetad  that 
tha  propertj  ba  sold  ->  pursuant  to  whieh  49er99  tha  proparty  vas  sold  • 
for  tha  satisfaction  of  tha  snherdlnatad  ooupone  hald  by  a^t}allant 
aa  wall  as  for  tha  unsaberdinatad  bends  &ni^  coupons. 

Tha  aopallant  (baing  tha  plaintiff  in  thia  action  to  fora* 
•lota  tha  Bubordlnatad  interest  eo^mia}  aada  tha  stataaant  *wa  ara 
not  attacking  tha  original  dcerca".     Mowaver,   a^pallant  docs  atta^pt 
to  attack  tha  foraelosura  dacraa.     firoa  an  axaainistion  of  tha 
questions  involTad  it  appaara  that  tJHa  ^merm^  of  foraolosBra  dataminad 
that  tha  trttstca  ^^$.  antitlad  as  tha  raprasaatfetivt  of  the  holders 
of  the  aabordinatad  o^^^tg^ons  to  reoo^sr  th®  $.mount  daa  on  those 
eoapons,   and  vge  furthar  entitled  to  haire  tha  property  sold  to  satisfy 
tliat  debt  and  so  directed.     In  appellants  brief  it  is  urged  that 
the  foraelosure  decree  could  not  direct  such  e  sale  because  appallnnt 
luid  not  filed  any  answer  and  had  bean  daf malted.     Tha  foraolesura 
decree  not  only  could  bat  did  foracloae  the  lien  of  the  subor^iniited 
eoi«pons,   and  th&t  decra*^   stands  in  full  force  and  affect.     If 
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a:>p«lliiBt  aftfllp«a  to  ooiit«8t  tfe«  t]ni*t««*t  ritbt  to  for«elf»»«  thm 

11«B  of  tii«  XrvMt  d««d  &s  seeiarlty  for  his  coupons,    •uoh  a  dafent* 

of  a»o«eslt3r  should  h«ir«  b««fi   'cilsed  in  th«   trustee* s  foreelosur* 

proe»«dittf.     It  is  «pD»r«nt  th^t  sueh  proooedlngs  '^ere  had  in  tht 

tr«at<ie*8  foreoloturt  that  the  quaatlona  thera  pasead  upoa  by  tha 

aoort  ara  SSA  ad Judicata  of  plaintiff* a  righta,     tha  feat  that  thara 

v*B  a  radai^ptloR  doaa  not  avoid  thi«  oonelusion,   and  plaintiff *a 

allafad  rijdita  in  tha  nrasant  setioa  vara  adjudio&tad  in  tha  first 

feraoloaura  oroea^^ding,   and  tharefora,    binding  upon  plaintiff  as 

td  hia  right  to  litigata  tha  nu«stiont  involved  in  tha  instant  o&aa, 

^rosi  an  axasination  of  tha  faatt  as  statad  in  the  reoord, 

it  nnp*am  that  tha  foraeloaura  daerae  found  th&t  thara  v&a  dua  tha 

truataa  for  tha  uaa  and  banafit  of  tha  holdars  and  ovnara  of  tha 

aubordinatad  intarast  aeupona  tha  sua  of  42,&2?»7b,    eaid  d^evti 

previdine  aa  follovat 

"ipSttl*     ( subordinatad  Cour^ons) 

Intarast  eoupons  aarias  No,   1,   due  Fab,   36, 

1M9 t,100.00 


Zatarast  theraon  at  71  p^r   annm  froa 
~   '   "   ;o  Jan.  25,  1934,  data 

report  ,     722.78 

Total 2,622.75 


rah,  25,  md.  to  Jan.  25,  1934,  data 
of  tha  Msatar's  r^ 


*rirat 

Principal  bends  and  eoupona  not 

eubordinatad  ....  ^85,255.55 

Subordinated  interest  coupons  series 

>»«•  1 g.ffggf?^ 

Srand  Total  .  .  .     86,078.30 

for  whioh  aggregate  sua  of  Eighty  ^ix  Thousand  'Seventy-eight 
OQllara  fhirty  Canta  ($86,073.30)  the  eoaplf^inant,  Chicago  Title 
and  Trust  Ceapany,  a  corporation,  8«  euecessor-trueta^,  for  tha 
uae  and  benefit  of  all  of  the  ovnera  and  holdara  of  orinoiDsl 
bondji  and  intareat  coup'^ne  eeeured  by  the  trust  deed  herein 
being  foreoloaed,  h^e  good,  valid  and  aubsisting  liana  in  the 
erder  of  priority  sat  forth  in  this  paragmpli,  to-»ltJ  Firsts 
ISS,S55,55,  snd  Secaa^:  l£, 822,75  ( sub-ordinat«d  tii>er«st 
oeupens  of  series  Mo,  1).  upon  the  re^l  aetata  and  preaiset 
herein  and  in  the  itastar'e  report  aeaeribed,  ..." 
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JNireu«nt  to  this  d«er«^,  «  8»1«  Vfi9   had  on  October  ^S«  1958,  &nd 
this  8«1«  vet  aprirovifd  by  the  nuperloi*  Court,  aad  Master's  Certlfloe*^ 
duly  Issttsd  and  reeorded  ae  provided  by  lav.  The  right e,  olaine 
asd  iRtarsst  oT   the  pl?;iittiff  vhioh  are  pr«dieated  upon  the  r&ld 
subordinated  interest  eou^ons  -  vhieh  are  the  bssle  of  thle  suit  - 
were  duly,  proc«rly  and  adeeoately  provided  for  ane  adjudicated  by 
tbe  said  deeree  of  foreoloeore  and  ^^le  rendered  in  the  trustee* s 
original  foreeloeure.  The  lien  of  the  subordinated  interest  coupons 
vae  established  and  adjudicated  by  the  eaid  deere«?,  in  the  paragraph 
above  Qttoto^,and  the  aaie  nade  pursuant  to  said  decree  was  isnde 
for  the  benefit  of  the  lien  of  t>ald  subordinated  interett  eoupona, 
as  well  as  all  other  liens  established  in  and  by  eaid  deeree.  It 
would  appear  that  the  au^stione  involved  in  the  inst&nt  soooalled 
*  subordinated  interest  eeupon  foreclosure*  v^ere  adjudiceted  and 
passed  U3;>on  by  the  court  in  the  first  foreclosure  by  the  Chieago 
Title  and  trust  Cowye,nr»   es  suoces!»or->tru8tee«  The  effect  of  the 
•ale  is  ele£!rly  established  by  vhat  was  said  in  the  ease  of  Ogle  v, 
Koertier.  140  111,  170,  which  ^fs  called  to  our  attention  by  defendant. 
In  thet  ease,  a  deoree  had  been  entered  foreeloaing  the  lien  of  a 
senior  atortgage,  a  sale  was  held  pursuant  to  that  decree,  and 
after  distribution  of  the  i=ale  pri»cee4s  there  reou^ined  a  deficiency 
due  on  the  first  nortgage  indebtedness,   'ithln  tvelve  nonths  a 
Junior  Incuisbrenc er  redeeaed  fren  the  sale,  and  the  court  held  th&t 
this  redosption  did  not  operate  to  reinstate  the  senior  nortgage 
lien,  which  wes  finally  and  eoeipletely  diseharged  by  the  s&le  held 
parsunat  to  the  foreclosure  decree.  The  co«urt  said: 

*A  siortgago,  or  at  in  this  case,  a  deed  of  trust  in  the 
snturo  of  a  mortgage,  vests  in  the  party  seourod  a  lien  upon  the 
■optgagod  preuises.  By  virtu«^  of  thxt  lien  the  aortgages  is 
entitled  to  have  the  Mortgaged  prooerty  sold  under  a  deore-!  of 
foreclosure  enc  the  oroeeeds  of  the  sale  aDtilied  to  the  neyment 
of  the  debt  secured,  fhis  is  the  «ode  provided  by  law  for  the 
enforeoaont  of  the  lien,  and  trtien  the  lien  has  been  once  enforced 
by  the  ^ale  of  the  nroperty,  it  h»s,  ss  to  sueh  prooerty,  expended 
its  force  and  meeoapliahed  its  ourcose,  and  the  property  is  no 
longer  subject  to  it," 
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Tkt  pXftlBtlff  ws^s  r«oi*«s«iited  in  the  tr«ist««*ft  for«olG>ur«  ealt, 

th«  trasts"'  r«p re « anting  nil  th«  parties  hsTinf  any  int^reet  in  th« 

for«oloattx^  suit.      An  vi^a  b*ld  in  th$  eited  esia«  of  Hiiinx'otli  ▼• 

fraat.   250  111,   lOS,    *th«  8«1«  of  Isnd  ^uidar  &  d9er6«  of  tor^cloaurm 

is  «  e«lt  of  eYerj  int^^r^st  in  the  l^nd.  belonging  to  anj  partj 

to  the  tttit  and  disohartes  t&e  land  froa  every  11 «&  of  suoh  party^* 

T«  the     «jie  effeot  i«  the  Cfc«e  of  Cfeekio  v.    3«ith>   S7&  111,   &9, 

ifliere  it  vae  eeid  by  the  eottrt; 

">iilMft  the  lien  of  the  aortgege  h«^  been  foreeloseS  and 
a  3&le  hhCi,  the  mortc&ge  had  expended  it?  foree  and  the  property 
ves  no  longer  subject  to  its  provlelena," 

folloving  these  aatlu>ritlee,  it  is  apparent  th«t  the  deore€<  entered 
in  the  trustee* a  foreelocura  foreoloaed  the  lien  of  the  truat  deed 
aa  aeourity  for  the  sabordinsted  coupons, 

MhwBk  ve  oonalder  the  facts  as  brought  to  our  attention 
It  appenre  that  plaintiff  in  this  action  took  no  steps  to  question 
the  daaree  of  forecleanre  and    ri^le  in  the   truster's  foreoloaure* 
Thia  foree)>osure  decree  found  the  indehtedneef"  due  on  the  sui>or-* 
dinated  interect  eoitpone  to  he  due  to  the  Mortgage  trustee  for  tha 
uae  of  the  holde ra  and  ovners  of  said  coupons  (nlaintlff),   9MA 
direeted  a  sale  to  satiafy  that  indebtedneaa.     The  eale  held 
pursuant  thereto  diaeharged  the  lien  of  the  ti^at  deod,   aa  aecurity 
for  the  subordinated  interest  ooitpone,   upon  the  praoerty, 

FwMs  an  exaainstion  of  the  record  as  sno^srs  before  thia 
court,   the  trial  oourt  correctly  held  that  plaintiff'©  lien  iraa 
dlaeharged  by  the  decree  entered  in  the  Superior  Court  forecloeura 
proceeding.     The  order  of  the  Oireuit  Court  disaiasiing  plaintiff *a 
ttoi^laint  ahottld  be  afliraed. 
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MR*  JOSTICS  HK8EL  DgUVSM©  im.   on»ton   'W   fHS  C^^BTj 
Th»  es«s«  In  thl«  e?i«  is  «  p«raonel  injuf*]r  suit  '.^hieii 
vrftfl  aubaltted  to  th*  oourt  without  a  Jury*  ^t  the  eonolusioa  of 
th«  tvidenos  th«  ooart  found  th«  lesuet  in  favor  of  th9  pleiintiff 
•nd  ttnter^d  Judgment  «^&inet  th«  defendant  in  th«  sua  of  »750«CK} 
and  eosts.  Proa  thic  Jttdgn9nt  the  defand&nt  appeals  to  this  oourt. 

Proa  the  reeord  it  appesrs  th;  t  it  v«i8  alleged  in  the 
•oaplaint  Xhfxl   in  May,  1939,  the  defendjrtnt  operated  a  g&eoline 
service  st<«tion  knovn  ae  Piper's  3uoer  errioe  »H»tion  at  71S00 
^•st  i^djiean  tr«et,  Chie&go,  Illinois.  That  on  the  day  of  the 
aeoident,  pl&intiff  stooped  at  the  et»tion  to  visit  the  '^-u^ihroou 
and  when  plaintiff  inquired  of  the  attendant  in  oh&i%9   for  the 
loo£tion  of  the  r^sst  rooa  she  if«>s  told  to  -  "go  around  to  the  b&ok*  • 
and  that  she  follo>»ed  these  Inst  rue  t  ions  ®nd  vent  around  to  the 
rear  of  the  oreaisee  to  enter  the  rest  rooa«  or  ««hat  she  expeoted 
to  be  the  rest  rooa,  and  walked  into  an  open  stainrcy,  down  vhieh 
she  fell  and  ves  injured.  Hie  eoanlaint  alleges  the  duty  upon  the 
part  of  the  defendant  to  eYerelse  ordinary  eere  to  aainti^ln  its 
preaises  in  a  safe  eondition  for  the  use  and  purnose  for  which  it 
was  intended  and  for  the  use  of  persons  rightfully  upon  the  premises, 
and  charges  th&t  her  aeeideat  and  injury  were  oi«used  by  the  negligence 
of  the  defendant  ae  aforesaid.   Defendant  denied  th^  t  it  vne.   in 
possession  of  or  had  ooatrol  of   the  gasoline  station  at  the  tiae  of 
the  accident  and  leniad  the  other  affiraative  all«4(stione  of  the 
coaplaiat. 
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uq  fxiM  tttJi  9£i^  lelt  Aei^XJ5iie@  •Iaa  a  a^t  's»*im"iq 
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,tai«Xcfiteo 


Tbe  tlMorie^  ur>oa  whloh  this  oas*  vas  trl«d  sr«  Uuit 
plaintiff  contends  th,  t  the  dieftndant  '^s  s  In  th«  i:>os8ecsion  and 
control  of  the  f? solin«  etatloa  vhere  plaintiff  r«o«iTed  her 
lnjttri«8  and  thst  on  May  6,  1959,  at  about  11*16  P,  M,  plaintiff, 
in  eonpany  vith  etveral  othor  porsone,  drove  uo  to  the  g£e  station; 
that  the  drlTer  of  the  a«ito«oblle  asked  an  atten<"£nt  there  vhere 
the  rest  rooa  wae  aad  irme  dlreeted  by  i^ald  attendant  to  ''go  around 
to  the  baek";  thst  the  attendant  who  directed  her  was  an  agent  or 
aervant  of  the  defwridant,  and  th»t  follovin^  the  instruotione  of 
the  defendant's  agent,  and  while  exerolelng  qu6  oare  and  crutlon 
for  h<^r  own  safety,  ahe  valked  around  to  the  )  aok  of  the  building 
in  eesrch  of  the  reetroos  and  vslked  into  the  open  atalrvay, 
whereby  she  waa  injured*  Defendant's  theory,  on  the  other  h&nd,  is 
that  at  the  tiae  and  plaee  ri'f erred  to  in  the  oosplaint,  the 
defendant  did  not  own  or  have  poseeselon  and  control  of  the  ^las 
•tstlon  or  the  prealsee  where  plaintiff  v£'.s  Injured;  that  the 
ovnerahl^  of  the  oreaieea  was  In  the  Silver  n.yer  Petroleua  Ooapany, 
Ine«,  who  had  leased  the  prenisee  to  one  Julius  Plttel,  who  vaa 
in  poseeeeioa  and  eontrol  of  the  oreaises  at  the  tiae  plaintiff 
reeeiTed  her  injuries;  th^t  the  attendant  at  «»ld  filling  station 
was  the  servant  or  a«>;ent  of  Julius  i'ittel  and  had  no  oonmeetlon  of 
any  kind  with  defendant;  thst,  therefore,  ther«  v$s  no  duty  upon 
the  defendant  to  use  rtssonsble  oare  for  the  asfety  of  the  plaintiff, 
and  thj&t  the  defendant  could  not  be  guilty  of  any  n^'pllgenee* 

further,  the  defendant  contends  th&t  plrintiff  was  not  an 
invitee  upon  the  premises  but  was  a  lioenaee  only,  for  the  reason 
thf^t  neither  she  nor  any  mevbers  of  the  party  In  the  autoaobile  eaa« 
to  the  preaisee  for  the  ourpose  of  transaetiag  any  busin<>s«;  that 
the  only  duty  ovsd  to  her  by  Julius  Pittel,  the  aan  in  the  oosgeesloa 
and  eontrol  of  the  prealses,  as  not  to  wilfully  or  wantonly  injure 
her.   As  we  have  already  Indloeted,  the  defendant  denies  that  the 
attenaant  at  the  gas  station  was  its  ag^nt,  but  contends  thst  the 
attendaat  was  the  ^es^Faat  or  agent  of  Julius  Fittel,  and  deniee 
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9 

that  th«  attendant  dlreotad  plalBtlff  to  go  around  to  the  baok  or 
T^B^r  of  th«  pr««ils«e  i«htr«  ther*  ■^'■■«  no  r«it  pooa;  that  tii«»rt  vhb 
a  ■isttadarstaading  in  this  ragsrd. 

frvm   the  «Ti(3anea  In  tha  reeord  It  appaara  that  plaintiff 
vaa  a  tlngla  woaan  (^olag  olarle&l  vork  for  the  )i«ark  ''hoa  rtora  at 
tha  tl«a  of  her  Injury  and  vae  aaralng  < 16.00  par  waeh.   ^bout  IIII5 
P.N,  oa  M&y  6th,  1939,  aha,  togathar  with  others  In  »n  automoblla, 
approaehad  a  oartalB  gasoline  station  loos  tad  at  7200  "^aat  Addison 
Straat  whare  thay^  stoppad  for  the  nurpose  of  using  the  ladies*  rest 
rooa.   Tha  etAtion  ves  wall  lighted  in  Xhs   front  part  of  it,  and 
the  nana  -  "Piper* «  Gasoline  station **  -  apr.A&red  in  lar^e  sigaa 
OTer  the  preaises;  thut  the  plaintiff,  when  ehe  stoppad  at  the 
gasoline  et&tion,  inoulrffd  for  the  looi^tion  of  the  ladies*  rest  rooa 
and  vhan  one  of  the  sttandante  ^t  the  gasoline  station  sotifmed 
vith  his  hand  toward  the  re«r  of  the  station  and  said  -  ^around  the 
haak*;  that  she  then  went  around  toward  the  baek  part  of  the  et&tioa 
where  there  were  no  lights  and  where  it  was  irtry  dark;  th&t  when 
aha  stepped  through  the  door  whioh  she  expected  would  enter  into 
the  rest  rooa,  she  fell  a  distanoe  of  sbout  eight  feet  into  an  open 
stairway  where  she  sustained  injuries  to  her  person,   around  this 
stairwejr  there  waa  ao  guard  rail  which  would  prevent  oereone  froa 
walking  iato  it  et  the  tiae  of  the  accident. 

Tha  olwintiff  offered  evidence  on  the  Question  of  ownership 
«f  the  station  which  is  to  the  sffeot  thpt  the  praaisee  at  78©e 
waet  Addisoa  street  were  owned  hy  the  riper* s  $upar  ^^ervioe.  Inc., 
and  thet  Piper* 6  wee  the  trade  nana  under  which  the  stations  operated; 
that  the  Silver  riyer  Petroleun  Coapsny  furnishes  fuel,  gas  and  oil 
to  the  stations  or  to  soae  of  thea  and  thit  'falter  Piper,  Jr.  was 
president  of  both  the  Piper* «  Super  Cervioe  Cerpor.^tion  and  the 
Silver  riyer  Fetroleua  Coaptoiy.  The  defendant  introduced  evidence 
to  show  that  there  was  soae  sort  of  a  lease  beCwaen  the  i^ilver  Flyer 
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T9tT9lm9m  Cowpanjr  Mid  oa*  Julius  i'ltt«I  and  thst  a,t   tha  tla«  of  th* 
Ae«tld«nt  fltt«l  i<^Rtt  opvr^tlBg  this  station  &t  7200  w««t  Mditon 
Str««t  under  l«ft««.  Th9   deftndant  had  lost  the  Isnso  but  lntiH>duosd 
Sxlilbit  Mo*  5  «s  s  oonraet  eQx>f   of  «  fora  usftd  for  that  tjfipe   of 
IsAs*.  Motwlthstfindlnc  tho  f«ot  tHat  tfas  leasff  h&&   bs«n  lest  imd 
tluit  the  dsfendant  cl&isn  it  had  no  oontrol  over  the  prenlses,  its 
vitaeee  testified  thf^t  he  reaenbered  that  the  sooident  was  reported 
to  the  defends,nt.  It  was  further  ftdaitted  bjr  their  witness  that  both 
the  Piper  Super  lerviee  tstion  ®nd  the  ^lilTtr  ?*l/er  Petrolews 
Company  had  their  ««in  offioee  at  7130  Morth  «stam  ATenue  where 
Walter  Piper,  Jr.,  vas  president  o'  both  cowaaniee  and  adaitted 
that  the  najse  of  Julius  Fittel  upon  whom  th«  defendant  sought  to 
east  the  burden  of  '^periitlon  and  oontrol,  was  not  on  the  outside  of  the 
bttildiac  and  that  the  only  naae  oa  the  outside  of  the  building 
vat  *Fiper*a*, 

Xt  alee  appears  froa  the  <?videnoe  offered  by  the  defendant 
that  this  sftnrice  stAtioB  w&s  linown  as  Piper's  r^uper  ^errice  Station 
•o.  12}  that  all  their  senrlo*  etstlons  were  called  "Piper's  i^uper 
Serviee  station";  that  the  naae  suverr  Flyer  Fetroleuia  Comoany  did 
net  appear  on  that  st&tlon;  that  defendant  operated  some   of  the 
servioe  st&tions  itself;  and  that  all  these  stations  would  "14K»k 
▼ery  auoh  lik$  the  one  at  7200  ^eat  Mdison  street"*  The  attendant 
at  the  gfisoline  station  testified  that  the  reet  rooa  wes  inside 
tlia  gas  station  aad  not  around  the  baek  of  it,  but  he  adaltted 
that  -  "X  pointed  with  ay  right  hand",  but  contended  that  he  aeant 
to  point  in  the  direction  tovard  the  Interior  of  the  station.   Xt 
does  not  appear  that  there  is  any  question  aa  to  the  aooident 
happening  nor  ss  to  whether  olaintiff  sustained  the  injury  olaiaed* 
Mor  is  it  disputed  that  the  aoeident  happened  in  exaotly  the  nanner 
plaintiff  says  it  happened,  further,  it  is  adaltted  by  defendant 
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%hmt   it  ^xifi   the  ouet<Mi  in  the  operation  of  the  st»tioii  to  pemlt 

people  to  uee  the  reet  rooa  ur^oB  i*eoiie8t. 

The  defendant  oontende  thst  the  eTldenee  attabllehes 
thet  it  neither  ovne#  nor  ^^i^c  la  oosteetioa  s^ad  eoatrol  of  the 
prmleee  vhare  plAlntlff  reoelved  her  injuries,  ead  that  the  faet 
that  the  defendant *e  naae  appeared  upon  the  preaiset  oalj  gave 
rlee  to  a  presuaptloa  th«.t  defeadaat  ovacd  or  was  la  poseeeslon 
aad  ooatrol,  and  eontende  th^t  saoh  tsreeuaption,  if  any,  vas  diaei* 
pated  by  positive  evldeneo,  la  ansver  to  uefeaAaat'e  aeaial  of 
owaorahip  aad  eoatrol  over  the  preaieea,  the  plaiatiff  eonteada 
thst  the  evldenee  eetebliahee  th&t  the  defendant  had  eoatrol  over 
the  operation  of  the  pretaiaee  in  oueetioa  &nd  th^it  the  defeadaat 
held  itself  oat  to  the  publio  as  feeing  the  ovaer  and  proprietor 
of  the  said  gasoline  stction. 

la  eoasideriag  the  nueetipa  of  ownership  aad  eoatrol,  it 
appe&rs  froa  defeadant*e  exhibit  No«  1,  vhieh  is  &  olear  photograph 
of  the  station  Involved,  that  ao  naae  aooe^rs  ut>oa  the  station  as 
•vaer,  proi^rletor  or  X4*—m,   other  than  Piper*  s,  aad  that  that 
asJM  Bi7pears  ia  very  largo  aad  diatlnet  letrera,   ^^^urther  ooasi&or^-- 
AtiM  of  dof  e««Ml«*«  tik&hlt  i*^  a  »  a  ohotfil^saph  of  tlw  atatloft 
talcen  at  a  r.iuch  greater  distance  -  sh.ov;s  timt  tiis  v:ord  "Piper 'c" 
is  distinct,  despite  some  obstructions  in  the  v;ay,  and  its  exhibit  'i 
llo,  5  shows  another  dangerous  condition  to  exist  on  the  prernises, 
but  not  connected  with  this  accident^  and  that  this  station  was 
designated  as  station  Xo»12»  "here  does  appear  a  sign  on  the 
rest  room  door  inside  the  station^  Further ^  it  appears  iroia   v;hat 
we  have  here  in  the  way  of  defendant's  e:diiblts  that  the  only  person 
or  concern  whose  nane  appea.rs  on  the  preaises  is  that  of  ''"Piper^s", 
The  name  of  Julius  Pittel  was  not  on  the  outside  of  the  b  .Iding, 
the  only  name  being  that  of  "Piper 's-'a,  VJ"e  might  mention  in  this 
connection  tliat  the  person  known  as  Julius  Piotel  never  appeared 

on  the  premises  at  the  time  of  the  accident,  nor  so  far  as  the 


•    iii   ftfl^  «ol;ro»ffp  .«#»•*<»  «rf*  V^  aoiten4K}0  til* 

'to?*l'SQC5^q.  &a«  len^iKi  Slit  :§«i»d  yAd  o-:!t   .-^.yo  tX^eJi  ljl»ri 


•▼id»iM«  lBdle«t«d  did  h*  ftpp«*r  at  th«  trial  of  tb«  ««•••  tlM 

oa89  of  Vara  Cornwll  ▼.  \,^\%9r  '^%l&lm   ^tpyga.  I^^.,  259  Ul. 

App,  460,  it  oallad  to  our  attanti^nn  by  plaintiff  »&  haying  e<Mi« 

baariag  upon  tha  auaitioa  of  ovnarahip  aad  oontrol,  vhieb  is  tha 

diaputad  cuaetion.   In  that  oaaa,  a  beauty  oarlor  vsa  oparatad  in 

tha  Laitar  storaa.  Tha  atora  oeoupiad  a  Isrg*  building  eoTsring 

about  ona  half  e  oity  bloek  on  Stata  streat  running  fron  ?&n  Suran 

to  Congraaa  streata  in  Chieago.  Tha  atora  leaaad  portiona  of 

ita  prasiaaa  uadar  agraavanta  vhich  it  choaa  to  esll  a  laaaa  or  & 

lieanaa  to  a  nutabar  of  narobjinta  to  oparsta  snail  ahope  in  tha  stora* 

and  ona  of  tlMea  ae-eallad  lieanaasa  oparatad  tha  beauty  parlor. 

Tha  Comvall  voaaa  waa  injurad  while  a  patron  in  tha  baauty  parlor* 

No  fixad  money  rental  was  ahftrgad  these  oonoessionairea  or  lieanaete, 

but  tha  :>ohreiber  Beauty  l^arlors«  Inc.,  operated  the  beauty  parlor 

under  an  a^raeaent  whereby  it  would  pay  to  the  Leitsr  Stores  a  svm 

equal  to  12i;C  of  the  groaa  inooae  froa  tha  beauty  parlor.  IJndar 

tha  teraa  of  that  agraeaent«  the  Leiter  >^torea  reserved  the  ri^ht 

to  direot  the  general  policy  of  the  busings r  of  tho  beauty  parlor 

inolttding  the  ohareoter  of  aerehandiee  it  would  sell  and  all  of 

the  adTertisiag  to  be  done  by  the  beauty  parlor.  In  th»  Comwell 

ease  (supra)  this  oourt  atiproved  wbsit  vat  said  in  r'ie^.d».  Inc..  ▼« 

Evans  (Ohio  '^^p.),  172  U.  E.  702,  i^ere  the  opinion  held; 

•Where  t   eorpor&tion  holds  itself  out  ss  the  owner  or  proprietor 
of  suoh  a  beauty  ahoo,  loeated  within  its  own  atore  building,  and 
aoDarently  a  oart  of  its  store,  and  &  person  o<m>98  to  suoh  store, 
goes  In,  and  therefroa  enters  the  beauty  shop  for  the  ourpoee  of 
obtaining  serrioe,  without  knowledge  that  a  third  person  is  the 
owner  and  proprietor  end  has  control  of  the  beauty  shop,  but  relying 
and  having  a  right  to  rely  wholly  D^on  tho  holding  out  of  sueh 
oereon  or  oorporBtion,  such  eorporfstlon  so  holding  itself  out  is 
lifible  for  the  aotionAble  negligence  of  the  operator  in  the  beauty 
shop  in  giving  treataents* " 

In  suDport  of  the  ooaelusion  reaohed  by  this  eeart  In  the  Coittwell 
case,  the  ease  of  Ammsta  rria<iMJi*a  Shop.  Inc.  v.  Yentff,  216  Ala. 
454,  is  Cited.  In  thst  ease  it  y^is  held  th>at  defendant  having  held 
itself  out  to  the  public  as  the  owner  or  proprietor  of  the  beauty 


gftJE«it»voo  ^fli&Ilwwf  »|(ii«.X  «  f>«^i'^5r")«KC  »*jfli.t8  till      .atflKiWfif.  -i^^itJ  »^ 
^•iiiriSii»«f  »ii*  6«tait«so  »*^»Rii««i,I  ,&«Xlao-o«   snarftf  lo  »flo  &a« 

-■.f:--.'r'.:     .^©inBA-  XvTffA^d  <i<i?f  ao'5'i  f««i«>««i  ««oflrs  »<!?  Ic*  2SfSX  oj  £ftuc»9 

to  XX«  2>n(ft  XX»8   fcXtfov  Ji  s?sXfeiij»il©n»*  to  i#to?  .'  ^aiAoXofll 

•T  «.M«LjjMllil  'JJ^   ^^•«*   •^'^*'"  ****  fc»von<Te!a  frtcreo  »Xd;t   («<xcjKra)   tta© 
jftXetf  aol«if:c  Sri?  •*ffl4?«   ,SOV^   .3   ,«  ITTX    ♦(.qo^i  oiriO)   amrl 

fef.  .  ntststM  Jl>«3'c«o/   ,aoft  «  Moirt  to 

,f  ■-•-«.-    ,---r,.fs,   ■■■ii   1.-  ...  \(X7n»«i4'::;q« 

'r~  <?  bna   «fli   ••03 

sai^x  bft»  t*mro 

:i|fiivftil  bum 

->  no  nosmsc 

...-.-:    tot    mltiAli 

XXawTiteC;  ©tf?   n'   t'ttfog  «l:il9  x<^  fe^ilamr*  no;  *Ai  to  Jtooctft  cl 

.aXA   »XS  ^ ,      .4^1    .q^tfS  a *«&«»•  i^^      to  0««o  •!«    .tiiio 

t;?sa»i!   ftill   to  "S©.?*  ill  cot  o  to  t»awo  »iW   a  a   »lidtf«?  •it*  o*  *«o   ti^a^l 
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shop  oottld  not  «fto&p«  Ilftbllltj  by  stssftrtlng^  that  tiie  p«TtieuIar 
tliop  wa.9   owned  and  0|>»rat9d  by  Another,  tDi«  !»pl»lon  spying  that 
the  Jury  ©oald  veil  infer  ttom   the  eTldenee  that  plaintiff  believed 
the  bi>&tity  chop  wee  operated  by  defend&nt  and  relied  upon  thie  fset 
la  having  her  heir  dreseed.  further,  this  ooort  relied  v^on  Meanen 
▼,  Siegel«CooQer  Oo..  167  N,  T.  244,  where  pleiintiff  was  Injured  by 
8  negligent  operation  on  her  teeth  and  defendant  eeserted  th<.t  the 
dentsl  business  vet  et^nduetod  by  &   Mr.  H^y^e  indiY&dually,  and  it 
wee  held  that,  where  one  eontreete  with  the  eetenelble  owner,  he 
he 8  a  right  to  rely  upon  the  i3r«'6iuiiiption  th&t  the  defendant  would 
eaploy  only  skilful  workMsa  to  perfora  the  eervieee.  fhe  saae 
principle  ^&e,   eooroTed  in  Karri e  Jfc  Oo.  v.  aalone.  200  111.  1S2, 
where  it  w&s  sought  to  introduee  evidence  tending  to  show  that 
Morris  &  Coapaay  as  acting  as  agent  for  fairbank  Canning  Conp&ny 
at  the  tiae  of  the  aeeident.  ^uoh  evidenee  ^es  eiceluded  on  the 
ground  that  it  had  not  been  disclosed  to  like  injured  person  th&t 
Morris  dt  Sottpany  was  aetlag  as  agent  for  any  one  and  th&t  so  far 
as  Icnown  by  the  public  and  the  woHcsmni  employed  the  work  ^^es  perforaaa 
by  Morris  &  Conpsny,  and  that  it  v@8  liable  to  the  sane  extftat  as 
if  it  were  a  principal* 

And  do,  it  is  apparent  froa  the  facts  as  they  are  related 
la  this  case,  that  the  defeadfint  is  •^e^aing  to  avoid  resnonsibility 
for  the  accident  thst  ooeurred  because  of  its  contention  that  it 
did  not  own  nor  control  the  preaises  and  gasoline  station  in 
Question,  while  the  oublie  »nd  anyone  entering  the  preaises  for 
purehssing  gasoline  and  etl  or  other  services,  such  as  rest  raoa 
services  as  aight  be  reouired  by  its  cus toners  or  by  occupants  of 
oustoners  automobiles,  would  assime  froa  looking  at  the  notices  «nd 
slffA  boards  th^it  the  defendant.  Piper's  '^uper  Service  St&tions, 
was  the  party  doing  business  at  the  noint  and  preaises  in  questions, 
Such  noticee  and  eigne  aa  appeared  on  the  preaises  would  indtwa 
the  public  to  petroaise  thie  station  as  one  belonging  to  and 


f 

«jS  ^t^ttvc  wf!iifsiWi?«o  *if^  {ttlw^taa-iSdiee  »«©  »r;<i4'#  ^imrii  li>X»d  aav 

t-rfr?  i^".  ;  ->  »«w' •©&««>  lr«  i4o*?       .  :v-    ..    •      -4*  to  nmlS  vAi  S» 

■*.,fl  «}«v   ci  j&*s^&«sij&  ji«©«^  #e«  fteit  .ti  isdl  bmro^l 

'.     :    /»   »?t:!?->*   Ji   tJ 

,.;,         ... .  ,    ■  -:     tC«fl    feift 

.-.  .    ..  •■-•'    -iittlntfn^   ?»i!:Gf««  A«s»   oJtMy -:■    ..__-'.:.    ^:r:ts»tusi 

t«  9tnAftmo94i  X^  i«  «•»»««»«•»©  38*1  i«j  j&eii»&«»'j  *'i  M^iff  »«  «»»iv^is 
^A-.iv<iii#,t{»  ©tj/vn-^^  T^fTO'^  «*nai:^.|t   ,tH/*l!wt«'>«B  •dtf  tails'  tMsorf  «■;■• 


• 

eoBtrolvd  by  the  d«f •&<!««(.  Open  the  f&ctt  of  this  e&««  and  uadtr 
the  sttthorlties  e»ll«d  to  our  sittentlon^  w«  approYt  of   wh&t  vat 
said  m  tha  oaaa  of  C?.ry'?.ll  ▼•  Ualtar  tor^s.  Ii><y,.  (ettora^).  as 
applying  to  tha  instaiit  essa* 

Tha  aafandj^Bt  raisas  tha  Qiiu»stioii  th^it  plaintiff  waa  not 
an  invitaa  on  tha  ora»is«8  and  eannot  raeoTer  in  thia  suit  undar 
tht  allagationa  ot   tha  eonplaint.  This  ani^aation  see»8  to  r«itt 
on  tha  faots  that  tha  oparator  of  tha  aat<»obila  neither  paroha«ad 
nor  inteadad  to  pttrohasa  anjr  g&aoline  or  transact  an/  business  vith 
tha  attendant  of  tha  filling  station,  and  npon  the  oontention  that 
the  reet  ro<Mi  in  the  offioe  of  the  building  w«s  for  the  use  of 
eustoaere  who  had  business  with  tha  filling  station  and  not  for 
tha  general  publio.  It  appears  froa  th<i  eridenoe  tiu^t  the  attendant 
vonld  let  people  use  the  reet  rooa  if  they  ease  there  and  aslied  to 
naa  it.  on   the  Mtoasion  in  Question  the  attendant  aotioned  tovard 
tha  baok  of  the  etii^tion  v>^ithottt  ashing  any  objection  to  the  uaa  of 
tha  reet  rooa  by  the  plaintiff.  Tha  plaintiff  proe reeded  to  the  baoh 
of  the  station  and  vss  injured  as  we  haTe  already  indieated.  In 
our  opinion  the  faets  are  saah  as  would  aajne  the  defendant  liable 
under  the  allegations  of  negligeiwe  oontained  in  the  coaplaint. 
Wie  plaintiff  oites  ^rfAffJ^^M  ▼.  Atlpntj^?  B^f^^m  O^vmf*   127 
Atl.  615,  not  as  a  ease  in  point,  but  announcing  the  law  to  be 
that  one  inriting  ^nether  to  his  plaee  of  business  aseusss  toward 
hia  oertain  duties  and  is  liable  if  he  negligently  pemftts  s  danger 
of  any  kind  to  exist  whleh  results  in  injury  to  the  person  inTited 
without  aegligenee  on  his  part.  ?her«  was  evi<Senee  of  the  witness 
Webber  th^^t  "if  soaeone  oaae  up  and  asked  to  use  it,  we  would  let 
then  use  it.   Many  tiaes  peoole  would  stop  at  the  g:asoline  station 
and  aak<  to  use  th#  reet  rooa  and  I  would  let  thaa  use  it".  Upon 
peraittiag  the  invitee  •  »s  we  shall  ref^r  to  plaintiff  -  to  nahe 
use  of  the  rest  rooa,  the  defend&nt  beoaae  liable  if  she  was  inj«ured 


• 

i«  *»j«»  «jif  «»t  ««w  t«i?)ii»d  ftjjr  t«  -••i'n<?.  »fi»  ai  »fe'-?*s  ^»»n  9i<jr 

Tr'i  3<!?«  §,«.B  H»lf»3»  ^il^ti  ^tiJf  Atti^  »»<;al5»«i'  6«tt  *!»*■  ei»aejr«ii» 

"iti  mm;  nt^  ^t  miSe^l^i^  xn»  ^IMim  ittodil^  n&lis^is  tAi  'i©  i»e*<l  erf* 

,;'•■■' J •soilJIti.  ^S4«»^Xj3  ^vjRtt  ft??  «a,  i&sTet.a,*   *a*  sue  ooi^flJa  •<!*  to 

■3m.   :-;?  v;  i    fii..^    ^,.,., „^.  .....    jytf  ^tiii£-'.    .-       ^-'   '-i  £a  *ca   ,^IS   .1#A 

2»ts»*^©»   Jl«>»y«l«8«   le^^iYl&ibf^  "to  •»«i=5r  IkiA  O't   '5«i3.  ....rijiJirst   #00   Smdi 

*tf>r^^h  H  msisn^tr^  tl'^CT'f^i-f??**  ■usi  %l  «ftf«»iJ:  9i  fern*  8»iJf»i>  #iisislt*o  »ld 

«c,f-*-,  ,.    ^;;*"n.-      .    ^i^..f  !■«  q^a  jMkov  •/qt^ftc;  «.*«!•?  \. ;...•,        *il  •ftcf  »»4J 
nv  .         ,   .. .    .i^,v   ^ft-d*  #f>I  ^r»<w  1   bUjR  BOCK  a-sj*^  #rf^   »«»»  al  ^aA  fiua 

nisiiP  '  '    -  "!"'*• '--'UiQ  ©«r  -  ^■'"■^    ff^==*i-.  *.♦..■    »,-    «.  •.-•,;)•  fYui  out,?  a|aiaKHfW«<l 
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thr<)ttg$i  d«f9nd$nt*s  a«glig«»ntly  ^rslttlng  «  &»Mi4gT  to  exist  - 
««ei»lng«  of  oour09,  tiiat  plAiatlff  irsiB   fr««  of  eontrlbatory 
n»gUgene«,  The  aae*  of  :«lraify  v.  qu?  ^4?Tf tpy,  C9,,  gsi  111.  SS« 
is  eittd  by  plaintiff  as  sutlsorlty  that  If  the  ownsr  or  oeen^aat 
of  orsml»«8  dir»etl7  or  toy  iapllcation  Invites  persons  to  coae  upon 
ths  prsalses  the  ls.«r  imposes  uoon  his  the  duty  to   use  reasonable 
eare  to  «««  thct  the  prenlses  are  in  reasonably  safe  oondition,  so 
th^it  suoh  person  shall  not  be  injured  vhile  uela^  the  prealses  for 
the  purposes  for  nrhioh  tho  inviti^tion  u&m   extended*  l^pon  consider- 
ation of  the  question,  therefore,  we  are  inelined  to  sustain  the 
trial  court  in  rtsaohing  the  eonolueioa  that  the  plaintiff  was  «A 
invitee  on  the  preaises  in  ouestion. 

The  defendant  further  contends  that  plaintiff  v&b   guilty 
of  eontributory  negligence  ae  a  antter  of  law,  and  suggests  that 
aovhere  in  the  reeord  is  there  any  ^Tidenoe  to  indioate  that 
plaintiff  was  In  the  exereise  of  reasonable  eare  for  her  own  safety; 
that  the  dlreetion  of  the  attendant  *to  go  around  b&ek^  did  not 
give  her  any  indieation  as  to  ^ere  a  reet  rooa  or  toilet  was 
looated  in  the  rear  of  the  prenieee;  thst  she  ehose  to  walk  along 
aa  uafaalllar  plaoe  in  the  dr^r^  and  stepped  into  a  etalrw&y  whioh 
•he  did  not  see  beeause  of  the  darkness.  It  is  contended  that 
under  the  oirousstanees  as  shown  the  plaintiff  failed  t©  prove  that 
she  W9S  in  the  exeroise  of  due  care  for  her  own  safety,  l^ie  plain* 
tiff* 8  reply  is  that  the  oases  elted  by  defendant  on  the  oueetlon 
of  ©ontributory  negligence  as  a  astter  of  law  ».r9   not  in  point  here 
sime  they  v<@re  eases  t^ert  It  wae  held  that  there  was  no  eonfliot 
in  the  evidenee  »nd  that  the  undisr^uted  evidenee  olearly  showed 
that  injury  was  the  result  of  the  negligenoe  of  the  party  injured, 
Plaintiff  cites  rra^,ffy  ▼.  ^?n;^.?if|  ,':^t9<?l^  T^rlf  ^ffl»»  236  111.  682,  where 
the  faots  were  thut  plaintiff  had  brought  soae  cattle  to  the  stook 
yards.  He  went  back  to  water  his  hogs,  and  the  water  spout  being 
difficult  to  turn  into  the  pen  where  his  hogs  were,  he  climbed  the 


,IJ....: 


• 


o^i\j 


liCj'    ^i'U    ^iffijC: 


6Vj»/i  ?»i  i«>n  (Ml 

^itKi  ;fwo'id  i^t^'--  &rfi  ten»    ,t»;^e^  ?s 


iHamttus  as 

«lK'iHb    »ai    IC    Jb&W^'>»ar'    '<iQ%    t«n    bib    ftllfi 

^'>«liMi«u  »i|?  jioiJ  .^  >;/.iV!i  till  ai 
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f«no«  Into  vhat  h«  ff«^pot«d  ^at  the   adjoining  p«n  for  th«  ottn>os« 
of  adjusting  the  apout.   Plaintiff  actually  olin1»ed  into  a   *out<-off * 
f roa  th«  adjoining  pan,  through  tha  floor  of  whioh  a  big  hole  had 
baan  ant  for  tha  :>urt>o»a  of  glTing  light  to  the  adjoining  praaisaa, 
through  whioh  hole  tha  ol&intiff  fall  and  >^s8  injured.  In  that 
aaea  tha  8npra«a  ^ourt  held  that  h9   vae  not  guilty  of  contributory 
aagliganea  aa  a  luittar  of  law. 

It  has  l(Hig  baan  tha  general  rule  thet  it  ie  not 
aontributory  oegliBanee  for  a  party  to  aet  on  the  assuaption  that 
another  vili  not  be  guilty  of  negliganae.  Plaintiff  eites  as 
authority  for  thie  rule,  nm%ni   ▼•  C  C>  ^^Iway  So..  14B   111.  App. 
197;  and  sllirln  J.  A  E.  K   Co«-)any  ▼.  Hoadley.  2€0  111.  4S2.   Far 
the  rule  that  ona  acting  upon  the  direetian,  invitation  or 
«ssuranee  of  safety  of  one  upon  vbon  he  hat  a  right  to  raXy  eannot 
be  ohargat  as  being  eontributorily  negligent  in  an  aotion  egainat 
the  person  ceuaing  sueh  direotion  or  sueh  invitstiea,  plaintiff 
eites  C.  A  ^,  -M^roa^  gfl.  ▼.  QsrSL*   20g  111.  1&8;  l^^f^^rf   A  ^,^,. 
H.  Co«  V.  htmn^.   1P3  111.  162,   Considering  «11  the  authorities 
ealla4  to  our  sttentlon,  v«  arc  of  the  oolnion  that  plaintiff  was 
not  guilty  of  contributory  negligenee  suoh  as  to  bar  her  reeor^ry, 
and  that  th»  aourt  vi^e  Justified  in  finding  the  iasuas  for  the 
plaintiff  lunH   entering  Judgment  against  the  defendant. 

for  the  reaeene  stated  in  this  opinion,  the  Judgaeat  it 
affimed, 

BtmiCT,  P.J,  AJIt;  IltiCI,  J,  COMCim. 


ox 

■.:-^ i«i»-icr  ^jaiwl<?t&j(i  *a*    W    J'H^il   :^ivi§»    i.o   *«©'^iiq   tdl  tot   *M©  Jl9»<f 

*^JL&,.&tPMfMS:l  :  .  ...  4  #   -^  «®*^» 
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\ 


IN  THE  ^PPSLLATE/COURf^OF^^lLLINOIS,    / 

\  SECONf  DI3TRI#   '      '^  | 

:  \  /  \  I 

OC%pBp{  TERM,    1941.  \        % 


NATIONAL  MIRrM  VCRKS,    a  ICoj^oratlon, 

AnWljiee, 


"^^iW^/  " 


!•• 


J.    C.    TROR^. 


Anoellant. 


)    APPEAL  FROM  CIRCUIT   COURT 
)  WINNEBAGO   COUNTY. 


HUFFMAN  -  P.J. 

ThlB  suit  originated  In  a  Justice  of   the  P^-ace  Court, 
Appellant  wap  enpap'ed  in  the  manufacture  of  Fhowoapes  snd  dis- 
play fixtures.   The  appellee  vas  engaged  in  the  plaf^p  business, 
Aopellant  made  divers  purchapee  of  glaps  fr^m  ano^l^ee  to  be  used 
as  showcase  tops,  and  otherwise  In  display  fixtures.  The  trans- 
actions betveen  thf=  parties  cov  red  a  orolonpred  period  of  tlrae, 
together  with  divers  shipments  of  glass  by  appellee  to  app'=llant, 
and  payments  on  account  frorr'.  time  to  tl-^e  m-='de  by  appellant  to 
appellee. 

Appellee  instituted  suit  In  the  Justice  Court  frsr   *.*?91.56. 
Appellant  urged  a  counterclaim  in  that  suit  in  the  sura  of  1^499.39, 
clelTnlng  that  certain  gl?iss  ordered  v«p  not  cut  according  to 
specifications  and  that  It  w^.s  either  s  loss  to  npppllant  or  that 
hf>  vas  compelled  to  Incuf  expi^nses  in  altering  thp  shovTcasps  and 
dis-T-lay  fixtures  to  make  them  fit  the  glass  furnished  by  appellee, 
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It  aDDears  that  apnellee  recovered  th*^  sum  eupci  for  in 
the  Justice  court,  and  that  ao-oellant  failed  to  make  any  recovery 
on  his  counterclaim.  He  Drosecuted  an  aDr>eal  to  the  Circuit 
court,  where  at  the  close  of  the  evidence  the  Court  instructed  the 
Jury  to  return  a  verdict  ^ov   ao')ellee  in  the  eum  of  ^3^1.56,  r)lus 
interest  at  five  ner  cent  from  July  6,  1940.   Accordingly,  ver- 
dict w"s  returned  for  aT>nellee  an"!  a -ainpt  ar)npllant  in  the  sura 
of  *40.?.46,  and  at)r»ellant  denied  any  damages  by  virtue  of  his 
counterclaim. 

It  apoearp  that  arjoellant  had  the  various?  vooden  -oarts  of 
the  showcaRpR  and  disnlay  fixture?  sqwed  to  specification  at  a 
mill  in  Hockford,  after  which  the  framep  would  be  assembled,  re^^dy 
for  such  g'lass  as  vas  to  b»  u^^ed  in  connection  thei^evith.  Anoel- 
lant  claims  that  after  thp  frames  v?ere  assembled,  in  many  instances 
the  glass  dir  not  fit  in  the  slots  and  grooves  provided  therefor 
in  the  cases  and  fixtures,  and  that  in  many  inst-nces  he  vas  compel- 
led to  employ  the  8<=^rvices  of  a  vorkman  In  or'^er  to  alter  the  grooves 
of  the  cases  and  fixtures  so  that  the  glass  would  fit,  and  that  in 
many  Instances  hp  vr^g  unable  to  use  certain  glass,  all  to  his  damage 
as  aforesaid.   However,  during  this  time  dealings  were  had  between 
the  parties,  together  with  or'^ers  an'^  remittances  from  appellant. 
There  came  a  tim«=»  when  appellee  vas  unable  to  make  delivery  as 
promptly  as  dpsire?^,  and  dealings  between  th^  parties  evidently 
ceased.  The  record  is  somewhat  vague  in  this  refrard ,   It  appears 
from  the  testimony  of  appellant  that  he  r!lr^  not  o^^er  to  -^eturn 
thp  glass  v;hich  h»  claimed  w-s  unfit  for  use,  because  of  the  alleged 
agreement  of  appellee  to  make  it  go^d.   It  further  appears  from  his 
testimony  that  some  time  prior  to  the  Inception  of  the  suit  against 
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him,   th^  reprefsentatlvp  of  npoellee  requester!  him  to   elgn  a 
thirty  rlsy  note  for  *3Q1.56;    that  h^  o-f'-^'er^fl   to  fnifrn  such  n-^te 
for  sixty  dgyg,  snc!  at   such  tine  he  did  not   claim  th«»t  he  owed 
appellee  lesp  than  th«»  reou«*fited  amount.      The  note  v^*!  not  erlven 
and   this    suit  resulted, 

Thp  pvldencp  has  been  c^re'^ully  reviewed  ^nd  v.'p  see  no 
good  nuroos'*  In  detalllngr  th^  9^w.e  h°rf ,      '■??  find   no  reversible 
error  In   the  recorcl   and   the   Judgrnent   of   the  trlsl  court  1b  there- 
fore affirmed. 

Judsrment  affirmed. 
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AGENDA  NO.    ?A 


\  IN  THE  APPELLATE   COlIlT  OF  ILLINCis, 
i,  SECOp   DIS1%ICT/i  I 


^ToisR  Tssm^  J94i. 


1/    ^ 


PEOPLE  CF   TH^    STATE   OF   imNOIS. 


Defendant!  1^  Error,    ) 


!   1 


VB.1 


WRIT  OF  EPJ^OR  TO  COUNTY  COURT 
OF  WHITESIDE  COUNTY. 


PAUL  SI EX. 


I  Plaintiff  In  Error.  } 


HUFFMAN  -  P.J. 

Plalntifi'  in  error  wpp  convicted  in  the  County  Court  of 
Whiteside  county  uoon  two  counts  of  an  Inf  or'^'^t  ion  charging  him 
with  the  Illegal  DOPPession  anr'  Illegal  sale  of  Intoxicating 
liquor.   Trl'^1  wa?  had  b^^fore  the  court,  without  Jury.   The  court 
foun'l  defendant  guilty  and  oronounc°d  Judgment  urion  e^ch  count, 
from  which  the  ^lef^ndant  has  orosecutpd  this  writ  of  error. 

Plain'^lff  in  error  urges  that  the  finding  of  the  court  la 
not  RUDnorted  by  the  evidence,  and  that  the  affid-^vit  to  the  in- 
formation was  insufficient  in  l^w. 

With  r°ST5ect  '•"o  the  flrpt  Doint  above  indicated,  ve  find 
that  the  evidence  on  the  part  of  the  Peoole  l^^   sufficient  to  cut)- 
oort  the  finding.   The  court  saw  and  heard  the  vltnesses  and  it 
was  within  its  nr'-vince  to  Juf'^ge  of  their  cr'=dlblllty. 

With  respect  to  the  second  point  urged  by  nlalntiff  in  er-^or, 
we  do  not  find  either  the  information  or  the  affidavit  In  support 
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-<;[i/a  o*  jrneionif/a   si  slcoe^  sri*  to  *TAq  Rd;^  no  eonff»f>lv®  srfif   iBtii 
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thereof  to  !)«=•  Inclu'^ed  in  the  abstract.   It  is  essential  that  the 
abstract  contain  sufficient  contents  of  the  record  to  fully  present 
every  error  r«'ll'='rl  ur>on  for  reversal,   ThiP  rule  is  so  well  establish- 
ed thft  citati'^n  is  unn^'cessary. 

HowevT,  reference  to  the  record  discloses  that  the  body  of 
the  af-*'id-vit  reads  as  follovrs: 

"State  of  Illinois, 
Whiteside  County,  S3. 

Ted  Dobers  after  being  duly  sworn,  on 
hie  oath  states  th-at  the  -ithin  in-formation 
anri  the  matters  an.''  facts  th^rf^in  st<^ted 
ap-ainst  Paul  91ex  are  true  in  substance  and 
in  fact." 

The  affidavit  is  signed  by  the  affiant  and  sworn  to  before  the 

County  Clerk. 

The  cases  urged  by  plaintiff  In  error  aprainst  the  sufficiency 

of  the  above  f?^-f'i'^avlt  a-r-e  veil  illustrsted  by  th^^t  of  Th--^  People 

▼  .  Arey,  TilS   111.  305,  vherein  it  is  held  that  en  information 

can  not  be  verified  on  Information  and  bell-^f,  but  that  the  "fn- 

davlt  in  sunoort  thereof  raust  b^*  sworn  to  positively,  so  that  a 

charge  of  perjury  would  li^  if  the  same  is  -false.   Th«  affidavit 

in  the  case  o^  Peo"le  v.  ^rey,  supra,  r^ad: 

"Leslie  L,  Wllbourn,  after  being  duly  sworn, 
on  his  oath  st-^.tes  th^t  the  ■■•'ithin  in-forraa- 
tlon  against  Albert  Arey  is  true,  as  hp-  is 

inforraed  and  believes." 

The  difference  betveen  this  affidavit  and  the  on'=  Irxvolved  in  the 
caee  at  bar  is  at  once  ^ooarent.  The  affidavit  now  under  considera- 
tion is  substantially  in  the  same  forrri  s.p   that  in  the  ca-^e  of  The 
Peoole  V.  Mankus,  et  al.,  215  111.  Api^.  518,  522. 

Positive  averments  of  the  affidavit  are  not  affected  by 
unnecessary  recitals.  Th^  affld?ivit  in  this  Instence  charged  th'^t 
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thf  affiant,  "aftfr  being  duly  sworn,  on  hi?  oath,  states  that  the 
vlthln  information  and  the  matters  an^  facts  ther<^ln  stated  against 
Paul  Slex  are  true  in  substance  and  in  fact."   Thus,  we  fin^-^  that 
the  affi'^avlt  1^  not  based  upon  information  and  belief,  but  upon 
facts  vlthln  the  knowledge  of  the  oarty  making  the  same,  and  charges 
that  the  matters  and  facts  the-eln  stated  against  the  defendant 
arp  true.  We  do  not  consider  thst  the  vords,  "in  subst-nce  and  in 
fact"  in  any  way  affect  the  positive  averment  therein  contained, 
that  the  matter''  and  facts  stated  against  the  defendant  are  true. 
We  (ieem  the  affidavit  to  be  sufficient,  and  the  Judgment  of  the 
trial  court  is  there-fore  af ■firmed. 

Judgment  affirmed. 
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GEN.    NO.    9788 


AGENDA  NO.    27 


:^z 


MN  THE  AFl'ELLAtE  COyRff   OF   ILEINOIS,  | 

/         I        r  I  ', 

I   SECOlf)  DISTRICT  \  1 

|CTOB|R  TERM,|l^l. 


FRANK  E.    ^^[NG#IT, 

4?. 

Appellee, 
vs.  I 

EMMA  WINGERT,! 

.  ADpe|lant, 


t 


J" 


y 


-  '*J-  C 


APPEAL  FROM  CIRCUIT  COURT 
LEE  COUNTY. 


HUFFMAN  -  P.J. 

Appellee  instituted  action  for  divorce  against  appellant, 
charging  desertion.  Appellant  answ^r^d  the  complaint,  denying 
such  charge,  and  filed  her  counterclaim  for  separate  maintenance. 
The  husband  answered  the  counterclaim,  denying  the  charges  there- 
in made.  The  court,  after  hearing  the  evidence,  granted  divorce 
to  appellee  and  denied  the  wife  any  relief  under  her  counterclaim. 
She  brings  this  appeal. 

On  October  ?4,  1935,  the  Rev,  Frank  E.  Wingert  was  wedded  to 
apt>ellant.  It  wa?  the  third  venture  for  each  of  them,  but  it  did 
not  carry  v.'ith  it  the  traditional  charm  of  a  third  attempt.   Fail- 
ure, frustration  '=tnd  dlsanpointment ,  with  the  results  naturally 
to  be  expected,  followed.  Anpellee  was  of  advanced  years.  From 
appellant's  testimony,  it  ar>r)ears  that  the  blolop'ical  impulse  was 
the  imoelllng  motive  of  appellee  in  contracting  this  marriage,  but 
in  this,  he  was  entirely  misguided,  as  time  had  exacted  its  toll. 
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The  parties  drifted  apart,  an'i  aftpr  a   tl^e,  this  suit  resulted. 
No  prooerty  rights  of  any  conseauence  are  involved.   Appellee  spates 
that  he  would  receive  the  collection  money  on  Sunday,  as  his  pay; 
that  it  would  amount  to  about  ^l.S5;  and  that  anoellant  would  take 
one-third  therpof  as  her  share,  stating  to  him  that  he  reminded  her 
of  the  devil  v/hen  be  entered  the  pulrsit,  all  of  which  was  very  dis- 
concerting to  appellee.   It  would  serve  no  good  nuroose  to  go  into 
detail.   The  trial  court  heard  thp  witnesses  gnd  had  much  better 
opportunity  to  judge  of   the  situation  than  this  court. 

We  find  no  re^^ersible  error  in  the  record,  and  the  decree  Is 
affirmed. 

Decree  affirmed. 
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GEN.  NO.  9731 


IN  THE  APPELLATE  COURT  OF  ILLINOIS 
SECOND  DISTRICT 


OCTOBER  l^iRM,  1941.  / 


/n 


LLOYI)   SIv5ITH,\ 


afIellakt, 


HELEN  BRmiER  dnd 
NELSON  ■fiUKSR,! 

A.  PSLLEES . 


11 


A|PtlL'''f  ROM  IS'HE^IRCUIT 
COlRT   OFfjOGLE  COUMTY. 


HUFFMAN,  P.  J. 

Appellant  was  married  and  living  in  Mt.  Morris,  Illinois. 
A  child  was  born  to  tMs  marriage  on  January  2,  1931.  Soon 
thereartor  a  separation  occurred  betv/een  appellant  and  .is  wife. 
It  appears  tJriat  tie  went  to  California  where  he  has  since  resid- 
ed.  The  wife  obtained  a  divorce  from  appellaiit  in  1932,  and  vfas 
awarded  custody  of  the  child.   Thereaiter  he  renarrled.   The 
mother  of  the  child  died  during  the  axurcner  of  1940,  The  child 
is  now  residing  with  appellees,  vsho  bear  no  blood  relation  toward 
said  cMld, 

This  is  a  habeas  corpus  proceeding  by  appellant  against  the 
appellees  to  recover  custody  of  his  child  who  is  now  approximately 
eleven  years  old.   Appellant  by  Ms  petition  alleges  that  lie  has 
requested  appellees  on  several  occasions  to  deliver  custody  of 
i-ils  child  to  him,  but  that  they  have  refused,   Tb-is  siiit  resuj-ted. 
Appellant  sets  out  in  his  petition  that  he  is  tlie  father  of  the 


U 
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•  XSifl   ,S  ■^oswaaT,  ao  Q^liiem  aiiiy  od  niod  baw  Mlrio  A 
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child,  that  her  mother  Is  deceased,  tliat  he  Is  a  person  of  good 
moral  character  arid  financially  able  to  care  for,  support  and 
educate  aaid  child,  is  vdlling  and  dessires  to  do  no;   and  that 
appellees  are  of  no  blood  relation  whatever  to  the  child. 

Appellees  by  their  answer  admit  appellant  to  be  tlie  father 
of  the  child;  deny  tlriat  they  in  any  way  restrain  her  of  her 
liberty;  state  that  they  are  not  informed  as  to  appellant's 
financial  ability  to  support  and  educate  the  child,  or  of  his 
good  moral  character,  or  of  Ms  willingness  to  talce  custody  of, 
and  support  and  care  for  the  child.   They  allei^je  tiiat  Epxjellatit 
deserted  and  abandoned  the  child  and  its  mother,  and  failed  to 
support  either  of  them.  They  admit  they  are  in  no  way  related 
to  the  child,  but  assert  that  its  welfare  will  be  best  served  by 
remaining  In  their  custody. 

Upon  hearing,  the  court  denied  the  custody  of  the  child  to 
appellant,  ordered  tiiat  the  custody  should  renvain  ^;dth  appellees, 
and  dismissed  the  wi'it.  Appellant  has  brought  this  appeal  from 
the  above  action  of  the  court. 

The  evidence  discloses  that  appellent  for  the  past  four  years 
has  lived  in  Oakland,  California;  that  he  is  by  trade  a  linotype 
operator,  and  makes  on  an  average  of  #52 ,00  a  week  at  such  trade; 
that  he  is  employed  by  the  San  Francisco  Chronicle,  a  daily  news- 
paper pxiblished  in  that  city;  that  Ms  present  vril'e   operates  an 
art  store  which  they  own,  and  that  their  corablned  earnings  average 
f4,000,  a  year.  Appellant  states  that  he  desires  custody  of  his 
daughter,  and  that  he  is  financially  able  to  support  and  educate 
her;  that  his  wife  knows  the  cMld  and  joins  with  him  In  tlieir 
desire  for  its  custody;  that  they  have  no  children  as  a  result 
of  their  marriage.  Four  witnesses  testified  as  to  the  fitness  of 
appellant  to  have  the  custody  of  the  child.   Appellees  aake  no 
attempt  to  dispute  the  moral  fitness  of  appellent  or  his  financial 
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ability.  The  only  ground  they  seek  to  urge  is  the  separation 
between  appellant  and  the  mother  of  the  child  with  a  resulting 
neglect  and  indifference  toward  them  by  appellant  prior  to  tiie 
death  of  the  r.iother.  We  find  nothing  in  the  evidence  teridin<7,  to 
show  Ms  unfit  character  or  his  lack  of  financial  ability,  and 
nothing  to  Indicate  a  lack  of  parental  love  for  his  child,  other 
thai:i  the  difficulty  wiiich  apparently  existed  between  appellant 
and  his  first  wife  causing  the  separation,  iier  home  was  at  or 
near  Mt.  Morris,  and  she  continued  to  make  her  home  there,  where 
it  appears  she  owned  or  had  an  interest  in  certain  farm  Imids. 

Under  the  above  circumstances,  it  appears  that  the  prevail- 
ing rule  as  announced  in  Wohlford  v,  Biirckhardt,  141  111,  App. 
521,  and  Stafford  v,  Stafford,  217  111.  App.  548;  299  111.  438, 
must  control.  There  is  ample  evidence  to  show  that  the  father 
is  a  competent  person  to  have  the  custody  of  his  child;  that  Jie 
desires  such  custody;  arsi  that  he  is  financially  able  to  support 
and  educate  the  cliild.  We  find  no  evidence  offered  to  disprove 
such  facts.   A  parent  has  a  right  to  the  custody  of  hi a  child  as 
against  trie  world  v/here  it  appears  tliat  he  is  a  competent  person 
to  have  such  custody,  is  not  wanting  in  such  principles  of  charac- 
ter as  render  him  unfit,  and  has  not  been  guilty  of  such  conduct 
toward  the  child  as  to  have  forfeited  such  right.  It  does  not 
appear  in  this  case  that  the  v/elfare  of  the  child  demands  that 
its  custody  shall  be  elsewhere  than  with  its  father. 

The  judgment  is  therefore  reversed  and  the  cause  remanded 
with  directions  that  custody  of  said  child  be  awarded  appellant. 

Reversed  and  remanded  with  directions. 
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Dove,  J. 

Appellant  brings  to  tnls   court  for  revie-w  a  Judgraent   of   the 
circuit  court  of    ^vinnebago  Oounty  rendered  in  favor  of  appellees  on 
a  directed  verdict   In  a  suit  for  damages  bxxjugiit  sgairust  tiiem  by 

appellant.     Tlie  coaplaint  charged  that  the   appellees  entered  into  a 

ap'^jellant 
conspiracy  to  defr?  ud/ixae  out   of  ner  property  throiigh  a  fictitious 

assignraent  of  a  real   satnte  mortgage,    -^^fterward  foreclosed,   and 

inducing  her  to  refrain  frora  redseialn,;.^;  v'ithin  the  redemption  period. 

Oterles   E.   Woodworth,   now  deoeesed,    and  appellant,   yiho  was 

his  wife,    borrowed  t2000.00  from  M,  P.   Neloon  on  October  20,   1931, 
end  executed  a  proMst^ory  note  due  tiiree  ye^^ro  after  d  te,   secured 
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by  a  mortgage  on  cert-^in  rerl  estate  and  delivered  said  note  and 
aort^.-r'ge  to  Nelson.      Thererf ter,   the  Interest  being  In  default,    Anna 
Sandin,    ro   assignee   thereof,    by  Nelson   sa  her  -ttorney,    Instituted  a 
forecloBure  proceedlni--  resulting  In  ?   decree  of  forecloaure   end  sale 
on  Jr.nuery  .',    1934.      The   property  v?as   sold  by   the   raaster  on  February   7, 
1934  to   tifin^  Ssndin  for  i3, 074.46,    and  a  certlficste  of  purchase  was 
issue i  to  her.      She  v-'as  not  present   at  the   sale,   but   Kelson  attended  the 
sale  and  bid  for  her.      At  the    expiration  of   the    rederaption  period, 
Anna  ^^an-An  recaived    "■■   nu-ster's  deed  for  the    premises. 

In  July,    1938,    appellant   filed  i^n   oction  in   the  nature   of 
a  bill   of  review.      The  complaint   alleged  a  conspiracy  aaaihg  the 
psrties   to  tills  cause  ?nci   successive  subsequent  grantees  of  the 
pretal'.es    to   chest   -nd    defraud  her  out   of   the  property;    tl^t   i^nna 
Sajtjdin  v.'5s   f   fictitious    -nd   non-existent    person;    tint   cfter     the 
foreclosure   decree   9nd  before  tt\e   s-'le  she  tendered  to   Kelson  the 
full   EMOunt   necesB^ry   to   redeem  the  property;    that    Nelson  told  her 
he  vas  no  longer   ".nterested  in   the  property  fiid   she   would  have  to 
see  ijaina  Sajidln;    that   she   mr  ee  several   attempts  to  locate  /4ina  3andin, 
and  she  could  not   be  found;    and  th-'-'t   she  v  as   at  all   times   tiier-erfter 
ready  and  billing  to   redeera  the  property.      Other  rllcged  fraudulent 
acts  not   pertinent  here  vjere  charged.     Trje   cn~ncellor  sustained  a  motion  to 
strike    the  cociplaint    and   dismissed  the    suit   for  vant   of   equity.      On  her 
appeal  to   the    /iuprense  Court  the  decree  was  affirmed.      (vfoodworth  v, 
isandin,    371  111.    302.)      In  the  opinion,    the   court  pointed  out  that 
she  had  appeared  in  the   foreclosure   proceeding  end  filed  an  ansx«?er; 
tnat   Bhe  did  not  contend  she  had  any  defense  thereto;    that  she  did  not 
allege    she   asked  Nelson  to    tell  her  the    residence   of    Anno    iandin,    or  seek 
information  from  him  as   to  ^.hora  she   could  .aake   payment.      It  is   p/irticu- 
Isrly  to  be  noticed  that  the  court  said:      "SriC  does   not  aver  that   Nelson 
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jaade   tcny  statesaents  or  promises  to  let  her  redeem  "^fter  the  statutory 
period  had  run  or  tiv-t    she  vtr   Induce!  to    'el?y  by  anything  iie   sr.id.ai 


Thereafter    the   instant    action  w.^'S  com.aenoed  in   April,    1939. 
A  complaint  and  two   amended  complaints   in  chancery  were  filed,    ell  of 
Khich  were   disiaissed  on  motion  of   a^);_eilee-^>.      ins  cauBe  was   then   trans- 
ferred to  tiie   law  side  of  tne  docket  end  tiie  cowplalnt  under  oon&iueration 
VPS   filed,    charging  a  oonapiracy  x;o  defraud  by  an   alleged  fictitioua 
afiiiit^niaeiit   of   tne   iaortg?ge   aiid  inducing   appellant   to   not    redeera  before 
the   redeiu-.tion  period  expired, 

tXiUb.  Sandin,   called  f^.s  an  adverse   witness  under  section  60  of  the 
Civil  Practice    ^.ct,    testified  she    bought   the   mortgage  on  October  20,    1931, 
the   df-y   it  was   asal,;ned  to  her  by  Nelson,    with  money   she   did  not   keep  in 
a  bank  beoouse   it  had  closed;    tnr  t  she  kept   tiie  papers   In  a  safety   deposit 
box   end  th^t   Nelson  collected  tne    interest    t/nernon  for   iier  until   the 
default.      Another  v;itness  cslied  by   ap.  eliant,    testified  she   heard  Mrs. 
Sandin  say  the   laoney  came  to  her  by  reason  of  her   son's  death.        Mrs. 
oandin's  teotiiaoay    as   to  the   aoturl  purchase  of   the    :'»rtgRge  is  not 
discredited  by    ony  fact  or'  circu.Ast?nioe   la   evidence   anc    effecturlly 
refutes  tiie   clni.n  of  appellant  th«-t   the   assignment  wan  fictitious. 

Appel-lant  testified  th't    at   the   foreclosure   s.-le  :      "I   esked  him 
(Nelson)    hov;  istuoh   tiaie   he   '..ac   going  to  give   lae   to    redeem.      He   said  we 
could  .;  ve   oil  the   tirie  v.e  vrajited.      It  *as   twelve  ond  then  fifteen  months 
he  -..-ou.ld  give    us.      He  bald  I   oould  h.^-e   oil   the   time  I  'wanted,    nothing  to 
.  orry    ^b^ut;"      tiiat   in  the   latter  pfrt   of    April,    1935,    Bhe  received  notice 
from  NoLoon  thrt  the   rar^.eter's  deed  was   to  be   issued  in   "bout  tv.'O  weeks,    and 
went  to   the  office  of  ner   cttorney,    Thorope    Gill,   xfhc   calDed  Neluon  by 
telephone  pnd  told  him  .eppellsnt   Wt?e  there  relative  to   planning  redemption; 
that   she  heard  Kelson's  reply  -nd  1-  ter  -went   to  hie  office  to  verify  the 
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Gonversetion;    tli.  t  In  the  f)resenoe  of  wltnoaaes  i^elaon   repeated  the 
same  v^orde:      "Don't  worry,  we  will  plan  your  redeiaptlon  and  we  will 
see  that  you  have  your  property  baok  by  the  f  Irat  of    Septeiaber;  "  and 
told  h&r  not   to  go  to  nny  other  lawyer;   tii:  t    iraiiiedlately  afterward, 
on  the  Baiiie  day,   she  found  Mre,   Saadin  and  told  her  of  tiie  visits  to  the 
offices  of  Judge  QUI  and  Nelson.     She   testified:      "And  then  v/e  told  her 
we  were  going  to  redeem,"   and  that  iirs,    Sandin  said  she  dian*t  kno'«   any- 
thing about  the  buainess  mid  that  Nelson  was  her  attorney  end  anything  he 
did  was   all  rigirit  vith  her;    that   she  did  not   tell  Hvb,    Sandin  when  they 
were  going  to  redeem;   that  she   saw  her  in  the  Spring  of  1934,   and  after 
the  sale;   thot   the  third  tiwe  v*ai3  in  April  or  May,   1935,    aixl  she  did 
not  think  ahe  ever  saw  Mrs.    Sssndln  a^;ain  except  ^;t  the  court  house;   that 
she  had  several  persons  working  on  the  rederapition,    Bnd  thct  on  the  next 
day  sfter  the  conversation  '»iith  Kelson  she  told  one  of  them,   James  Mag.^io, 
not  to  Mork  ;-ny  more,   ao  Juage  CJ'ill  and  Nelson  were  going  to  plan     the 
redemption  tiie  firi^t  of   ssepterabsr.     I3he  further  teatified  timt   afterward, 
she  ti'lked  to  Judge  (^111  about   redeeiaing  the  pi-operty  and  he  told  her 
thr.t  If   she  could  i^et   a  party   to  redeem,    to  bring  thea   in  to  hiia  Bxid  it 
would  be  £ili  right.     She   testified  ijhe   did  not  write  Judge  Gill  any  letter 
while  he  was  her  attorney.     Virien  a  letter  from  hor  to  him  was  shown  her, 
she  equivocated     bout  it   tut  fin.lly  admitted  she  wrote   it.      m^en   it  waa 
offered  in  evidence  she  objected  to  it  on  the  groui^  tMt  it  &as  a 
privileged  oocafiiunication  and  it  'rfas  excluded. 

Lelia  31ay  testified  ahe  and  her  daughter  were  with  aj>pellant 
on  the  occnaion  \-ihen  ahe  went   to  tlie  offices  of  Judge  Gill  and  Nelson 
and  to  see  A-nna  Ssndin;   that  Nelson  told  her  to  go  iioae  v-ind  not   to 
worry;   th^t  when  the  foreclosure  carae  they  would  take  care  of  h&ri 
and  that   Anna  Sandin  said  she   hrd  notliing  to  do  with  it  and  that  Nelson 
was  her   •-ttorney  and  handled  ell  ner  affairs. 
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Adella   M.   Young   testified  she   vjrs    ..ith  appellant   at  the  fore- 
closure  s^-^le;    th  t   she  risked  Kelson  vmy   oppelLsnt  hf'd  only  twelve  montns, 
sjnd  supposed  th^-t  for  foreclosure  they  had  fiftsen  months  or  more,    and 
th.'.  t   he    replied:      "She  can  hove    all  the   time   she  wpnts." 

James  Maggio  testified  that   at   appellpjit '  s  renuest  he  tried 
for   "bout   thirty  days   in   i^^ril  or  any ,    1935,    to   secure   a  loan  for 
her,    and  later  on  she  discharged  hlia.     Anns  Ssndln  testified  she  had 
a  conversation  with  appellant  between  Febru-:=ry  13,   1934  and  Novesber, 
1935,    but  not  before   iieptember  1,    1935;    c!nd   sovae  conversations  with  her 
afterward,   but  she  would  never  pay  c'.nything;   th  t    appellant  wanted  her 
to  de-od  the  property  bsck  and  had  no  money,   but  v;a6   going  to  rt-ise  sotaej 
that  when  the   witness   asked  ^3000.00  they  laughed  at  her;    th  t   nothing  was 
said  to  the   effect   th  t    ?ppellsjit  could   hrve   all  the    time   she   ^^anted  to 
redeem;    that   at  one  conversation,    the  date  of  wiiioh  she   did  not  remember, 
appellant   and  two  other  ladies  came   to   see  her;   and   th?t   she  told  appellant 
that  if  she  vifould  r«ise    iSOOO.OO,    she   could  remain  on  the  premises  until 
September  fir-.t   and  take  the   rents. 

The  testimony  does  not   show  any  element  of   a  conspiracy.      It 
does  not   show   she  relied  upon  the   alleged  statements  of  Nelson   or 
was  thereby  induced  to  refrain  froia  redeeming.      By  her  own  testimony, 
it  appears  that    at   the     foreclosure  sale,    "It  was  twelve   and  then 
fifteen  months  he  would  give  us."     Tv.'o  weeks  before   the   time  for  issuing 
the   master's  deed  Nelson  sent   appellant  notice  of   the   time  it  vjould  be 
issued.      He  was  under  no  obligation  to  do  so.  If  he  had  been  attempting 
to  keep  aer  from  redeeming  within  the   redKuption  period,   it   is   obvious 
he  would  not   hitve  notified  her.      The   notice  tends   to   shov;  he  was   trying 
to  help  rather  than  to  hinder  appellant.      It  is   significant  that   in   the 
conversation  thioh  appellant  testified  she  had  with  i^na   Sandin  immediately 
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after  the  visit  to   i^oiaon's  oi'flce,   sbe   says   che  told  xHrs.    j£3ndinj 
•'  e  Are  ^oliiQ  to   redeem."     If  iielson    .ad  told  her  i^nt   she  testified 
ne  iif'id,    there  -would  hr^ve  been  no  occasion  for  visiting  fim,    Dandln, 
All  these  oirouastanoes  appear  froiii  i^r  own  testimony.      Taken  in  the 
light  iiiost  favomble   to  appellant  the   testiuioni'  on  tier  behalf  does  not 
show  any  oonspiraoy  or  any  concerted  acts  between  Nelson  and   Anna  Samiin, 
or  any  purpose  of   elth&r  of  tliea,    to  induce  appellant  to  refrain  from 
redeeming  her  property  v^ithin  the  rt^dsaption  period. 

Furthermore,   her  bill  of  review,    filed  in  1338,   long  after  the 
conspiracy  charged  in  this  c^ae,   aade  no  mention  of   It.     In  that   case, 
she  alleged  she  h?^d  been  unable  to  find  Anna  Sandin,   while   in  this 
case   she  testified  she  rwA  aeen  her  in  193'i,   and  after  tho  s  le  and 
a  tiiird  time   in  Hay,    1935,      Her  cli>i.is  in  the    two  caaes  are  not   in 
accord,    nnd  indicate  the  charges  here  were  sai  after  thought.     The 
proofs  do  n,t   suatain  them.      The  law  does  not   tolerate  pleoe'-meal 
litii^ation,     Tae   trial  court  correctly  direjted  a  verdict  for  appellees 
and  the    Judgsaont   v-ill  be  affirmed. 

Judgment   -iffiriued. 
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Trustees  of  Schoolslof  TovmstAA 

Ho,   20,   R^Jige  No.   5|  Whltealfe    \ 
County,   Illinois, 

Appellalb,  J 


Central  National  3T,n]|  of  Sterling, 
IlllnoiB,   a  Gorporat^n, 

Appellee. 
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APPEAL  FROM  THE 
CIRCUIT  COURT  OF 
V»'HITESIDE  COUNTY, 


iX)VL,   J. 

Appellant  brought  ault  against  appellee  in  the   circuit  court  of 
Whiteside  County  to  recover  the  araounts  paia  by    the  township  school  treoS* 
urer  to   retire  nine   tax  anticipation  warrants,    and  iias  appealed  from  a 
Judgiaent  In  favor  of  cppellee. 

Each  of  the  warrants  waa  payable  to  appellee,    directed  "To  the 
Tovmahip  Treasurer  of   School  District  No,   — -,   Lyndon  Township,   Whiteside 
County,   Illinois*,    and  signed:      "D.  F.   Millikan,   Clerk  of   the  Board  of 
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Trustees  of  District   Mo.   ,   Lyndon  Township,    Whiteside  County,    Illinois", 

with  the  numbers  of  nine  respective  school  districts  inserted  in  the   blank 
apaoes.      Each  warrant   recites   it   is    issued  pursuant  to    a  resolution/by   tne 
Board  of  School  Trustees  of  the    district  whose  number  appears   in  the  warrant. 
The  resolutions   vere  signed  by  each  of  the  three  trustees   of   schools.     Their 

signatures  sre  followed  by  the  words:      "School  Trustees  for  District  No. , 

Lyndon  Township,    v/hiteside  County,    Illinois",   with  the  district  number  in- 
serted in  the  blank  space. 

The   payments   in  controversy  were  made  by   the   School  Treasurer 
through  the  proceeds  of   two  checks  from  the    county  treasurer  to  the  school 
tressurer  for  tsxes  collected  in  the   respective  school  districts.      One 
of  the   checks  wps  for  ^6813.32.      It  was  deposited  in  the    account   of  the 
school  tre.rsurer  in  appellee  bpnk,    and  in  turn  he   gpve  appellee  a  check 
for  the   seme  amount,   which  was  applied  on  the  warrants.      The  other  check 
wffs  for  i»'4036.51.     Out  of   it   §2036.51  was   applied  on   the  warrants  vjithout 
being  deposited  in  the   treasurer's   account,   under  hia  written  directions, 
giving  the   number  of   each  school  district  f>nd  the  several  ajnounts   to  be 
applied.      The  remaining   i^2000  was  deposited  in  hie   ^'ccount.      It  is  not 
claimed  that  any  money  of   any  school  district  x\fas  applied  on  any  warrsjat 
purported  to  be  issued  for  the  benefit  of  vix:j  other  district. 

The  claim  of   appellant  is  that   the   warrants   are  invalid  because 
not   executed  by  the    school  directors   of  the    several  school  districts 
under  section  117  of  the   School  law   (111.    Rev.    Stat.   1941,   Chap.   122, 
par.  1?:5),      and  that  consequently  appellee  is  liable  for  the  amounts 
fipplied  on  the  warrants  because  it   wo>ll  knew  that   the   money  received 
from  the   school  treasurer  was  public   money,    that   it  vvif    not  in  satis- 
f?^ction  of  any  valid  obligation  of   appellant  or  the   school  districts, 
fnd  thrt    the  payment  was  witlwut  consideration  end  was  unauthorized  by 
appellant    and  was  illegal. 
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The  oo'urt  neard  the  cause  vjithout  o.  Jury,       .fter  ths   trlPl, 
appellee,   by  loave  of  t»urt,    filed  an  amended  r>nsv;er  averring  that  In 
puroha3lng  the  narrsntB  anc\   bb  a  pr.rt  of   the   SFme  tr'-.nBaotion,   appellee 
credited  the   sooount  of  the    aohool   tr  ;-surer  wltht2ieir  faoe  value j   that 
if  it  h'  d  not   done   so  there  viould  not  hove   been  sufficient  money  therein 
to  honor  the  orders  for  sohoc-l  purposes  frora  the  respective  eohool 
die  trie  tc  tviiicii  they  presented  and  v^hlch  were  paid  by  Appellee;  that 
if  such  overdrafts  had  existed  the  payments  complained  of  >iould  have 
been  received  as  payments  of  soch  overdrafts.     It  denied  the   averaients 
of  knowledge  by  it  as  oherged  by  the   complaint,   and    averred  that  on  the 
contrary  it  believed  the  dlBtriteution  v^b  proper  rnd  authorised  by 
appellant.      Fy  >.'ay  of  epeoial  defense  it  averred  the  warrants  were 
euthorisied  bs'   resolution  of  appellant,    executed  by  Miillikffn  as  its 
secretary,   delivered  by  him  for  appellant  and  a  old  to  appellee  for 
their  full  faoe  amounts   to   be  paid  for  by  crediting  the   aooount  of 
Millikan  ao  treasurer;   that  auch  credLts  were  the  bi^sls    for  ths  pay- 
ment of  numerous  checks  and  orders  drawn  by  hira  r4;einst  his    account  as 
treasurer.      It  further  deiiler^  knavledge  of  r-xiy  check,  or  order  being 
for  other  thsn  a  legitimate  purpoee,    pnd  avers  tix^-t   thereapeotive 
BOhool  uiBtricts  h  ve  received  the  full  benefit  of  the   money  repre- 
sented by  the  vjarr^'nte,   f.nd  if    appellee  is   required  to  repay  the   amount, 
the  trustees  will  receive  double  ya^nent  to  that  extent;    that   the   school 
treaaui'or  in  selling  the  varrants  c^id  in  directing  the  tox  inoney  to  be 
distributvd  at,  he  dici,   v;as  acting   as  secretary  of  nppellant  pursuant 
to  their  plan  Pf  operation,    so  that  <all  hlB  .-^.cta  in  regard  to  the   wc-.r- 
rante   md  payments  were  the  acts  of  appellant  for  which  it  should  not  now 
equltrbly  be  permitted  to  coiaplainj     thst  if  the  nioneyo  applied  on   the 
vorrents  had  been  deposited  in  the  treneurer'a  account   Instead  of  having 
been  (^ftJ^l^uted  as  directed,    appellee  would  h  ve  had  the   right  to  apply 
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the  funds  upon  any  indebtedness  of  the  treasurer,    so  thrt   if  the  vvarronta 
were  not  valid,    the  amounts   so  credited  to  the  treasurer's  account  could 
h  ve   oeen  applied  by  a^.^pellee  upon  oyerdraftJe  which  would  have  existed  in 
the   account  if  the  warrants  had  not  b'?en  credited  thereto;   tha     the  credits 
may  even  now  be  cancelled  if  tne  warrants   are  invalid,   leaving  a  large  over-> 
draft  upon  which  the  raoney  apy  be   applied  the  «aiae  as  if  properly  in  the 
account  of  the  treasurer;   that    the   i^ayraents  complained  of  were  all  for  the 
special  purpose  of  being  applied  on   the  warrants  and  could  not  have  been 
used  by  appellee  for  any  other  purp-ose,    regardless  of  ^^hether  the  warrants 
Vk'ere  nsla    by  appellee  or  so.ne  other  person;    that  if  Hilliiian  hr.d  desired 
to  taiie   the  cash  for  himself  instead  of   applying  it  on  the  xarrsnts  he 
lawfully  could  nave  done   s>o;   that    appellee  was  under  contract  with  him  s& 
trea^-urer  to  honor  hla   deposits  as  treasurer  so  long  a^..  it  hid  no  knov;ledge 
of  any  fraudulent  iais  appropriation  on  hia   part;    the  t  appellant  is   seeking 
to  hold  appellee  liable  for  its  own  action  txirough  its  authorized  repre- 
sentative;  and  that   if  nhe  warrants   are  invalid,   the  payments  upon  diieai 
were  mfde  by  juistske  of  liw  for  '.vhlch  no  recovery  onn  be  had. 

The   aiaended  answer  v/as  not  replied  to,    .'^nd  the  ff^cts  averred 
ther&ln  must  be  taken  as  confessed.     The  claim  tn^t    the  court  erred  in 
allowing  it  to  be  filed  is  without  merit,     3y  section  46  of  the   vlvll 
Pr  ctice  Act    (111.   iiev.   Stat,   1941,   OYxo^f'   110»   P'^^r.   170)araendnjents  ©ay  be 
allowed  at  any  ti^ie  before  fi.»p.l  judgment  adding  new  defenses,   or  to 
conform  the  pleadings  to  the  proof.     The   amended  ::!jisv/er  in  this  case  ac- 
complished both  puiposes,   and  was  properly   allowed  to  be  filed.     No  testi- 
mony was  heard  after  it  vjea  filed, 

ivppelirint  invokes  section  7  of  the   •  ct  on  Fiduciary  Obligations 
(111.   Rev.   otat.   1S41,   Clipp.   93,   par.   240)   which  provides :      "If  a  deposit 
is  made  in  a  bank  to  the  credit   of  a  flduci-r^ry    as  such,    the  bank  is  author^- 
ized  to  pry  the  aiaount  of  the  dQ)oait  or  any  part  thereof  14  on  the  ci^eck 
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of   the  fiduciary,    signed  vith  the  a'*i!ie   in  v/iiich  such  dei»0Bit  Is   entered, 
without  being  liable  tc  the  i-rlncipal,    unless   the  bank  prijrs  the  cneok  with 
-^otual  kno\<ledge  tli^t  the  fiduciary  is   oojttjrdtting  t;  breach  of  his   obligation 
.._  fiduciary  in  dravdng  the  crieok  or  with  knowledge  of  such  facts   that   its 
I' action  in  paying  the  check  aaounts   to  bpd  faith."     By  r.he  anav/er  It   strands 
I'ndialtted  that  appellee  ha.  no  such  knowledge,    <-nd  on   the  trif;l  it  offered 
proof  of  that  fact,    and  that   the  purchase  of  the  warrants  -jnd.  the   extension 
of  the  creviit  vera  done  under  the  belief  the  wari^nte  were  valid,    baaed  upon 
'the  opinion  of   a  reputable  f>ttorney.     Gases  cited  by  .'ppellnnt  Iwlding  that 
'a  depositary  i&  liable  for  diverting  funds  of    a  fiducirxy  to  pay  his  indlvld- 
1  ual  debt  htve  no  application  hers.     The  section  ic  not  only  inapplicable  to 
[appellant's  contentions,  but  by  its  tenae   operates  to  discjharge  appellee 
from  liability   for  the  aoney  which  was  deposited  cud  thai  checked  back  to 
appellee,     /^a  to  the   i20Zi&»51  applied  on  the    vRrrants   v.  itnout   belr^   tictually 
deposited,    the  ti^eai^urex's     account  would  have  been  ovex'dravn  by  th:  t  omount, 
end  we   regard  the  aechr^loa  of  tlie  i^i&yuient  &b   m^iklng  ho  difference  in  the 
result. 

in  our  opinion,   the  araended  answer  sets  up  5  complete  defense. 
By  the  statute,    the  school  treasurer  la  the  sole  custodirn  of  the  sonool 
funds  of  hl5   to'wnship,    and  he  is   rn  insurer  thereof.     In  what  manner  he 
kept   the   funds  \va3  of  no  concern  to  appellant  or  -anybody   else  so  long  as 
he    accounted  for  thca  as  properly  and  legitici-toly  pnid  out.     Ho  could 
deposit  them  in  a  bank,   keep  thea  at  hofce,    or  in  any  ■as.nner  he  saw  fit. 
Hie  account  in  appellee  bftnk  was  a  raftter  solely  between  him  and  appellee. 
If  appellee  chose  to  extend  riim  credit  as  treasurer,    she  credit  was  to  hira 
as  such,   not   to   appellant  or  ^ny  o£  the   school  Jistrlcis.     In  sxtendinjj  credit 
to  hira  as  treasurer  upon  invalid  vi-arrants,   or  v/ithout   any  varrents  at  all, 
the  result  would  be  the  same  in   either  0f.se  ss  between  hira  and  appellee. 
It  would  result  iri   s-n  overdraft   in  either  case,    a  iiiptter  solely  between  him 
ea  treasurer  and   appelle.     It   stands  admitted  th-ot  the   credit  was  extended 
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to  the   treasurer  and  the   money  used  by  him  for  the  aohool  districts 
upon  legltlra  te  withdrawals.     As  between  the   treasurer  and  the   aohool 
districts  this  was   the   aaiae    .rs   if  he  h  d  -idvanoed  his  own  money.     Appellee 
I  advanced  the  treasurer  the  a.-iount   of  the  warrants,   wtdoh  he  left  in  the 
J  bank  as   r  credit,   and  in  turn  he   advanced  it   to  the   school  districts 
I  througa  legjltlnk^te  ordera  drawn  upon  him  as  such  Treasurer,     It  onnot 
I  be  doubted  tae  treasurer  had  the  right  to    reimburse  hitsaelf ,   for  by  so 
I  doing  he  would  merely  use  the   aoney  as  r.  balancing  item  in  iilB   account   with 
I  them  for  the  aoneys  pn^perly  pcid  out  for  their  purposes  fsnd  upon  their 
orders.      This  v;ould  account   for  all  money   received  by  iiim  for  the   districts, 
ilcii  is   all  the  law  rec;uired  hiui  to   do.     Having  already  prid  out  the  raoney 
for  the  districts,   v.hen  the  sraount  carae  into  his  hsihds  from  ttxes,    it 
belonged  to  him.      In  our  opinion,    tiie    olroumstano es  justify  the   -ppll- 
tlon  Oi"  the  principle  of   subrogation.     It  is  to  be  remembered  that  this 
:   is  not   a  tult  by  appellee  to  recover  U;  on  the  invalid  v-arrpnts,   but  the 
),   defer.se  is  bssed  upon  a  closed  transaotlon  where  credit  was  advanced  In 
ood  faith  to  a  fiduciary  who  repaid  the  advances  by  funds  rightfully 
belonging  to  him  and  not   to  appellant  or  the   school  districts.     Neither 
I   appellant  nor  the  school  districts  will  lose  p-ny  raoney  by  the  transaction, 
nd  appellee  will  not  be   enriched  thereby.     On  the  other  hano. ,   if  a  Judg- 
.ient   siiould  be  entered  against  eppellee  it  will  lose  the   aaount  and  the 

ohool  uistriots  will  receive  an  aaount   for  waich  they    gave  no  conalderw 
at ion. 

Furthermore,   'ny  authorizing  the  issue  of  the    .; arrant s  through 
their  own  clerk,   and  by  the  statutory  duty  of  appelitint  to   exnuine  the 
books  and  accounts  of  the   treasurer,    showing  the   transactions  involved, 
the  trustees  Imew,   or  ai'e  ohfrged  with  knowledge,    that    appellee,   under 
their  acts   and  direction,   adv^^rio  ed  credit   to   their  treasurer,   and   '.aid 
out   the  full  amount  thereof  upon  withdrawals  by  the   school  aireotors. 
If  the  warrants  were  invrlid,    the  fault  for  the  whole   oituotion  is  that 
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of   appelleiit,    initiated  r-nd  carried  out  bee  uae  of   it.s   o-'m   acta. 
It  Viould  be  unjust  end  unoonscinble  to    '■illov.'   It   to  reoovor  in  such 
a  case.      It  is  further  to  be  observed  that   as   fpr  as   tiie    record  dis- 
closes,   the   transactions  occurred  only  through  a  uilatake  of  l-'v:,   under 
which  appellant  in  not   entitled  to   recover.      (People  v.   Foster,    133  111.   496.) 
The    judgraent   of  the  circuit  court  is  afflrraed. 

Judgment  affirmed. 
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